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A TREATY FOR ANTARCTICA 


For two hundred years, men have been irresistibly drawn 
to the “highest, windiest, coldest, most inaccessible of continents.” 
A new era in the long history of Antarctic exploration opened 
in 1957: twelve nations banded together under the International 
Geophysical Year for concerted investigation of scientific phe- 
nomena. In the words of Dr. Gould, Chairman of the Committee 
on Polar Research of the United States National Academy of 
Sciences: “It was in the coldest of all the continents that there 
was the first memorable thaw in the cold war.” 

Taking advantage of this propitious situation, the United 
States invited the other cooperating countries to conclude a treaty 
designed to keep the Antarctic “open to all nations to conduct 
scientific or other peaceful activities.” The resulting Treaty of 
1959 has been acclaimed as removing a massive area of the world 
from the cold war and as offering a precedent for similar agree- 
ments on outer space and disarmament. 

The present article appraises the special and possibly unique 
factors that made the agreement possible and considers its poten- 
tial relevance to more highly charged political issues. It also 
analyzes the nature and scope of a treaty that substitutes “rule 
by none” for the more usual practice of dividing territory into 
national sectors. This approach is “both novel and rather start- 
ling in its implications,” although the author cannot help feel- 
ing that an opportunity was lost for “a creative experiment” 
in international administration. 


HOWARD J. TAUBENFELD brings to his task both legal 
training and political acumen. He is Professor of Law at Golden 
Gate College, San Francisco, and a practicing attorney. He is 
co-author with Philip C. Jessup of a recent volume on Control 
for Outer Space and the Antarctic Analogy, and has written on 
other subjects such as statelessness, neutrality, and problems of 
international organization. 


ANNE WINSLOW 
January 1961 Editor-in-Chief 
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Antarctic Rivalries 


Vastness! and Age! and Memories of Eld! 
Silence! and Desolation! and dim Night! 
—PoE 


WHILE most of the world reverberates to the shouted insults 
and sporadic clashes of a vigorously waged cold war, it is 
pleasant and somewhat euphoric to contemplate a continent, 
an area of some five to six million square miles, the size of 
the United States and Europe combined, from which mili- 
tary activities and nuclear explosions have been banned 
and where official observers are free to come and go without 
regard to lines of national sovereignty. All this and more 
is the promise of an international agreement signed on 1 
December 1959 by representatives of twelve nations, includ- 
ing the two great competitors for world leadership, the 
Soviet Union and the United States. The treaty has already 
been hailed in the United States Senate, for example, as 
“a precedent in the field of disarmament, prohibition of 
nuclear explosions, and the law of space.” It has also been 
damned in the same hall as a “setback for United States 
interests,” as “‘morally, politically, and economically unsup- 
portable,” and “unconstitutional” as well.! As is usual in 
such cases, dispassionate analysis of the physical facts of the 
area and of the historical and political setting of the pro- 
posed settlement lends justification neither to unrepressed 
hosannahs and great hopes nor to neurotic, hand-wringing 
fears. The Antarctic Treaty of 1959 emerges as a modest, 

1See “The Antarctic Treaty,” Hearings Before the Committee on Foreign 
Relations, U.S. Senate, 86th Cong., 2d Sess., on Ex. B., 86th Cong., 2d Sess., 


14 June, 1960 (Washington, G.P.O., 1960) (hereafter referred to as Treaty 
Hearings), passim. Also The New York Times, 11 Aug. 1960. 
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limited, and probably relatively costless attempt at interna- 
tional controls. 

The extent of Antarctica has been defined in various ways 
for various purposes. The 1959 Treaty is made applicable, 
by Article 6, to “the area south of 60° South Latitude, in- 
cluding all ice shelves.” This excludes the high seas and, 
by intent, certain sub-Antarctic islands, but includes the 
entire continent and most of the islands generally included 
in political discussions of the area.? 

Whatever definition is used, the Antarctic continent is 
vast, cold, inhospitable to man, almost lifeless—a desert in 
fact. There are perhaps 200,000 square miles that are ice- 
free and in a few isolated valley areas the temperatures in 
the best months have been compared to those of Minne- 
apolis, Minnesota, in the coldest months. Yet the vast bulk 
of the continent is under a mantle of from one to four miles 
of ice. This ice blanket is estimated at 4,500,000 cubic miles 
in bulk—enough to raise the world’s oceans by 200 feet if 
it should melt (fortunately an unlikely event in the foresee- 
able future). Although there is geological evidence that the 
continent was once much warmer, there is no sign that man 
ever lived there and at present the largest known land 
animal is a wingless mosquito (unless one includes the 
penguin). 

Antarctica is some 700 miles from South America, its 
nearest neighboring continent. It is the highest, windiest, 
coldest, most inaccessible of continents, and even with re- 
cent extensive activities there, men have viewed only a 
fraction of its surface, Temperatures of 125°F. below zero 
and winds of 200 miles an hour have been recorded. ‘For 

2. For scientific purposes, but not for political, Antarctica has been defined 
in terms of “the Antarctic Convergence,” a circumpolar zone of more or less 
sharp temperature gradient, which varies in position between about 47° and 
63°S. lat. The mean is 50°S., except from about 120°W. to 60°W., where it 
is closer to 60°S. It is distinguished by a sharp change of temperature within 
a short distance at the surface, sometimes as much as 7°F., as the cold 
Antarctic waters sink beneath warmer waters moving south. Marine life teems 
at the line of the Convergence, making it of great scientific and perhaps 
eventually of economic importance. For purposes of the scientific investiga- 


tions of the IGY and later period, the sub-Antarctic islands were also 
included within the area of interest. 
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complete, utter, but magnificent desolation there is no scene 
on earth comparable to the ice mantle that smothers the 
Antarctic Continent. The desolation is no illusion.’ Yet the 
Antarctic already has a fascinating history of dramatic pen- 
etrations by daring adventurers, naval officers, and scientists 
of many nationalities, and of clashing national interests. 
This history forms the inevitable background for any con- 
sideration of the 1959 settlement. 


The Claimants 


Despite the terrible difficulties involved in getting to 
and in using the Antarctic, seven countries (Argentina, 
Australia, Chile, France, New Zealand, Norway, and the 
United Kingdom) have since the turn of this century made 
extensive claims to sovereignty in the area. The claims of 
Argentina, Britain, and Chile to the partially ice-free Palmer 
Peninsula—the area most accessible to potential exploita- 
tion—conflict and overlap in substantial part, though in 
recent years the Latin American states have shown a united 
front against Britain.* Both Argentina and Chile have incor- 


porated their Antarctic territories into their national terri- 
tory. Australia, Britain, France, New Zealand, and Norway 
recognize each other’s claims to some extent. The Soviet 
Union and the United States do not recognize any claims 
by any state; on the other hand, each has reserved all rights 
accruing through efforts made on its behalf, at the same 
time refusing thus far to make any claims to sovereignty.® 


8 Laurence M. Gould, “Antarctica in World Affairs,” Headline Series, 
No. 128 (Mar.-Apr. 1958), p. 3. 

4 The dispute is in part reflected in varying names of this area, for, while 
it is called the Palmer Peninsula in the United States, it is Graham's Land 
to the British, Tierra O'Higgins to Chile, and Tierra San Martin to Argen- 
tina. The Argentine-British dispute is in reality of broader scope since it 
involves a still bitter conflict, which began as early as 1834, over the British- 
held, Argentine-claimed Falkland Islands. There is another overlap, if one 
includes a claim made by Germany under Hitler to the sector from 17°E. to 
5°W., within the Norwegian claim. The German claim is no longer con- 
sidered active. 

5For details, see Walter Sullivan, Quest for a Continent (New York, 
McGraw-Hill, 1957); Philip C. Jessup and Howard J. Taubenfeld, Controls 
for Outer Space and the Antarctic Analogy (New York, Columbia Univ. 
Press, 1959), Chapt. 5. 





While Antarctica itself was unknown to the ancient world, 
the existence of an inhabited southern continent was as- 
sumed by geographers until fairly modern times. It was 
not until the voyages of James Cook in 1772-75 that the 
continent was circumnavigated. Though Cook did not see it, 
his report on the coldness and inhospitable nature of the 
southern sea put an end to the search for an inhabited 
southern land mass. 

The first sighting of the continent is a matter of some 
dispute. Claims rest on modern readings of old and im- 
perfect records. It is variously attributed to a Briton, 
Bransfield, in 1820; to a United States sealer, Palmer, in 
1820; to a United States whaler, Burdick, in 1821; and, by 
the Soviet Union since 1949, to Admiral von Bellingshausen 
who in the service of Tsar Alexander I circumnavigated the 
continent in 1819-21 (though the Admiral does not appear 
to have recorded an actual sighting). Whalers and sealers 
were busy in the southern seas throughout most of the 
nineteenth centry and there is at least some evidence that 
a United States sealer, Captain John Davis, may have sent 
a boat along the shore of what is now Hughes Bay in 1821. 
But the barriers of wind, cold, and floating ice prevented 
confirmed evidence of a landing on the continent proper 
before 1898. 

Formal claims to Antarctic territory only began with 
that of England in 1908. The Argentine claim was not 
firmly expressed before the 1920’s and that of Chile dates 
from 1940. New Zealand made its claim in 1923; France in 
1924 (defined in 1938); Australia in 1933; and Norway in 
1939. With the exception of Norway, all have claimed pie- 
shaped wedges ranging from the coasts to the South Pole. 
Apart from the undefined innermost part of the Norwegian 
sector and the wedge from 90° to 150°W. long., in which the 
United States is accorded tacit priority by the other claim- 
ants, the entire continent has thus been divided. South 
Africa claims certain sub-Antarctic islands but has not as- 
serted rights in the continent proper. Both Japan and Ger- 
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many have explored in the Antarctic, but Japan waived 
any claim to rights in the Antarctic in the Peace Treaty of 
1951 and the present Federal Republic of Germany has thus 
far expressed no interest in pressing a claim. Belgium has 
been active since 1897 in scientific expeditions but has as- 
serted no claims; it has, however, insisted on a right to be 
included in any international discussions about Antarctica’s 
political future. Poland, with a history of Arctic investiga- 
tions, has manned Soviet-established Antarctic bases and 
has planned wintering-over missions. Nor does this exhaust 
the list of possibly interested states. The so-called sector 
theory,® which is utilized in the Arctic and by all Antarctic 
claimants, could be used to support claims by Brazil, Peru, 
and Uruguay to wedges of their own. These would fall in 
the “American Antarctic” and overlap existing claims in 
part. Indeed, there has been at least some stirring of interest 
concerning Antarctica in these countries in recent years. 
India, too, has expressed an interest, shared by many states, 
in weather and other problems of the Antarctic. 


Claims of territorial sovereignty in the Antarctic have 
been based on some combination of such acts as discovery, 
exploration, and occupation; on performance of certain 
administrative acts; or on the related principles of contin- 
uity, contiguity, and the sector theory.’ With the possible 
exception of some parts of the Palmer Peninsula where 
several weather and scientific stations, are located, all these 
claims are of doubtful validity, even under modern, more 
lenient standards of international law.’ This does not mean, 
of course, that existing tests are necessarily applicable to 
the frozen Antarctic continent. Nor, in any event, does it 
mean that these claims need not be taken seriously, for in 
several cases they obviously must be. 


6 See below, pp. 253-255. 

7An alternative basis for sovereignty is put forward by Argentina and 
Chile, which base their claims in part on their succession to Spanish rights 
accruing from the fifteenth-century division of the world prescribed in the 
Papal Bull Inter Caetera and the Treaty of Tordesillas (1494). 

8See Philip C. Jessup, “Sovereignty in Antarctica,” American Journal of 
International Law (AJIL), Vol. 41 (1947), pp. 117-119. 
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Discovery has, for example, been advanced or is implicit 
as one basis for the claims of Australia, Britain, France, and 
Norway, and in Russian expressions of interest. Yet even 
before the nineteenth century mere discovery by sighting 
did not result in acquisition of sovereignty unless at least 
symbolic possession was taken. 

By the end of the eighteenth century, the need for an 
occupation to be “effective” was generally recognized. This 
is clearly still the position of many states when their own 
interests are not directly at issue. The most famous state- 
ment of this position is that of United States Secretary of 
State Charles Evans Hughes who wrote, in 1924: 


It is the opinion of the Department that the discovery of lands 
unknown to civilization, even when coupled with a formal taking 
of possession, does not support a valid claim of sovereignty un- 
less the discovery is followed by an actual settlement of the dis- 
covered country.® 


His successors have repeated this on many occasions. 
Yet physical conditions have largely precluded extensive 


permanent settlement. Apart from the seventeen small year- 
round stations established by Argentina, Britain, and Chile 
in the Palmer Peninsula area—mainly during the last decade 
—there has been no continuous occupation even of coastal 
bases. —There has been no population anywhere, as the 
term is commonly understood; the personnel of even the 
year-round stations is constantly rotated home. While the 
summer “population” during the 1956-57 International 
Geophysical Year (IGY) ran into many thousands, including 
naval re-supply force personnel, wintering-over parties have 
not totaled more than a few hundred in the whole history 
of Antarctic exploration. 

For the present, the definition of “effective occupation” 
would have to be restated and expanded if it were to be 
acceptable as a basis of territorial claims in the Antarctic. 
That polar and similar regions may call for somewhat 


9 Reproduced in G. H. Hackworth, Digest of International Law, Vol. I 
(Washington, G.P.O., 1940), p. 399. 
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modified criteria was indicated in the 1933 Eastern Green- 
land Case. The Permanent Court of International Justice 
reaffirmed that a “continued display of authority” involv- 
ing the intent and will to act as sovereign, plus some actual 
exercise of authority, were usually essential to the acquisi- 
tion of sovereignty. It went on to suggest, however, that in 
thinly populated and uninhabited areas very little actual 
exercise of sovereign rights was necessary in the absence 
of competition and that authority exercised “as and when 
occasion demands,”’ combined with coastal settlements, was 
enough even without occupation of the whole and without 
annual official visits.!° With this as a precedent, a minimum 
effort could some day be ruled a sufficient “effective occupa- 
tion” of the Antarctic wastes. 

Clearly such a legal development would not necessarily 
provide a politically smooth pattern of partition for any 
area in which conflicting claims are pressed, as is already the 
case in the Antarctic. And it is doubtless in the interest of 
peaceful international relations that this doctrine be devel- 
oped with utmost caution, especially in essentially unoccu- 
pied and perhaps unoccupyable realms where the capacity 
to exercise important sovereign rights, including the capacity 
effectively to exclude other states, does not in fact exist. 

There has been considerable activity in the Antarctic de- 
signed to support tenuous and sometimes conflicting claims 
through intermittent ceremonial acts of administration. Sev- 
eral countries have designated postmasters and justices for 
their claimed Antarctic territories and have performed other 
administrative acts. Several have issued decrees covering 
these areas (whether there is anyone there to apply them to 
or not). They have issued postage stamps indicating the 
boundaries of their claims, with the idea that acceptance 
of letters bearing such stamps by another state might consti- 
tute some sort of recognition of the claim. They have 
operated radio and weather stations, and some have incor- 


10 Permanent Court of International Justice, Series A/B, No. 53, pp. 45-46, 
52-63 (1933). 
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porated their claimed lands into the homeland as provinces. 
Britain, Argentina, and Chile have been most active in 
seeking to support claims through these techniques, and the 
latter two invariably refer to their Antarctic claimed terri- 
tories as part of the homeland and of the national patrimony. 
New Zealand has appointed officials to “administer” its 
claimed area; Australia has incorporated its claim in the 
legal structure of the Australian Capital Territory, a small 
enclave which surrounds and includes Canberra; and France 
has transferred administration of its rarely-visited claim 
from Madagascar to a new autonomous unit with its seat 
in Paris. With the possible exception of the Australian Maw- 
son base, which is a permanent station, there are no year- 
round national stations of the Palmer Peninsula type in any 
of these other areas. 

In addition to these more conventional attempts to acquire 
sovereign rights, the “sector theory” has been advanced by 
all territorial claimants in Antarctica. The principle seems 
originally to have been suggested for the Arctic’ but was 
first used with respect to claims in the Antarctic by the Brit- 
ish. It is apparently derived basically from the more orthodox 
doctrine of “continuity,” by which extension of colonies into 
uncontrolled hinterlands has been claimed. It was on this 
basis, for example, that the North American colonies and, 
later, the eastern states of the United States projected their 
claims into the western wilderness with the ensuing overlaps, 
counter-claims, and disputes. A further extension of the con- 
tinuity principle into that of “contiguity” seeks to justify 
claims even to areas separated by the high seas from the 
claimant nation. This in turn has led to claims defined in 
terms of a sector theory, though the doctrine of contiguity, 
a least, was rejected by Max Huber years ago in the Island 


110n 20 Feb. 1907 the Hon. Pascal Poirier, speaking in the Canadian 
Senate, said: “A country whose possession today goes up to the Arctic 
regions . . . has a right to all the lands that are to be found in the waters 
between a line extending from its eastern extremity noiin and another line 
extending from its western extremity north. All the lands between the two 
lines up to the North Pole should belong and do belong to the country 
whose territory abuts up there.” 
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of Palmas Case as having “no foundation in international 
law” as a basis for acquisition of sovereign rights.” 

In the Arctic, the sector principle has been added to the 
doctrines of continuity and contiguity to define the claims 
of those nations whose territory already extends into the 
Arctic Circle. The claim runs to the North Pole itself, in 
the sense that the claimant state asserts a right of control 
over all continental territory and islands lying within a 
region delimited by drawing extensions from the eastern- 
most and westernmost extremities of its national territories 
to the Pole. The doctrine has been vigorously advocated for 
the Arctic by Canada and the Soviet Union, which have 
obvious and extensive interests in the region. Soviet claims 
to control over those areas of the Arctic which are clearly 
ice-covered seas have, inevitably, run into opposition. Con- 
trol in the air space over the sectors thus defined has also 
been claimed, at least by the USSR. 

Present claimants in the Antarctic have invoked the sector 
principle to define the limits of their claims in differing 
ways. Unlike the geographical situation in the Arctic, no 
nation’s territory on another continent projects into the 
Antarctic proper, that is, below the 60th parallel, although 
there are islands between that parallel and the Antarctic 
Circle that might be considered as falling into a special 
category. Sectors whose apexes are at the South Pole have 
been drawn back to base points which in some cases may be 
continental or island land masses but in others are rather 
arbitrarily designated points along the 60th parallel. These 
points are sometimes alleged to correspond with areas ex- 
plored on the shores of the continent, but often actually 
have only a tenuous connection with such activities. Argen- 
tina and Chile support their claims with the additional 
arguments that they are closest to the Antarctic continent, 
that the Palmer Peninsula is merely a continuation of the 
South American continent, and that a shelf joins the two 
continents which are therefore “continuous.” : 


12 Reproduced in Reports of Arbitral Tribunals, Vol. 2 (United Nations, 
1949), pp. 829 ff. 
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The sector principle in practice, then, turns out to be 
more frequently an aid to definition of the extent of claims 
based on discovery, contiguity, or some other traditional 
basis rather than a justification of an Antarctic claim. It 
reduces to nothing more than a way of restating and, hope- 
fully, expanding upon older bases for claims. 

The United States has consistently rejected the use of 
“sectors” as a basis for delimiting sovereignty. The Soviet 
Union, while making a sector claim in the Arctic, has tended 
to reject a sector theory for Antarctica as somehow being 
a cover for an alleged entering wedge by United States 
imperialists."* The sector principle has not yet been tested 
before an international tribunal. And today, even the con- 
cept of acquisition of sovereignty through a continuity or 
contiguity principle in a divided-up, anti-imperialist world 
or in the reaches of outer space seems outdated and pro- 
ductive more of conflicting claims and potential threats to 
the peace than of a peaceful, uncontestable, and limited tech- 
nique for clarifying title to unclaimed lands. 


The United States and the USSR 


It should not be assumed that the United States, which 
rejects all other claims and has generally insisted that occu- 
pation should be effective in the more classic sense, has 
refrained from laying and carefully preserving at least the 
foundation for claims on its own behalf. The long history 
of American voyages of exploration and discovery has often 
been alluded to in international and domestic political 
discussions, and rights claimed by the United States were 
firmly noted and reserved in negotiations leading to the 1959 
Treaty.’* Extensive claims have been made for the United 
States by private expeditions such as those of Byrd in 1929 


13See W. W. Kulski, “Soviet Comments on International Law,” AJIL, 
Vol. 45 (1951), pp. 766-769, and Peter A. Toma, “Soviet Attitude Towards 
the Acquisition of Territorial Sovereignty in the Antarctic,” AJIL, Vol. 50 
(1956), pp. 619-621. 

14 A recent compilation of activities of the United States and its nationals 
in the Antarctic is found in U.S. Antarctic Projects Officer, The United 
States in the Antarctic 1820-1960 (1 Aug. 1960). 
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and Ellsworth in 1935-36. Despite refusal by President 
Roosevelt to make a claim, Congress awarded Ellsworth a 
gold medal for ‘claiming on behalf of the United States 
approximately 350,000 square miles of land in Antarctica.” 

Further, a German ship and seaplane expedition to Ant- 
arctica in 1938-39, which mapped some 300,000 square miles 
and dropped steel shafts with the Nazi emblem from the air 
in the area surveyed, led to fears in Washington of the Nazi 
presence in the Antarctic. As a consequence, the State De- 
partment proposed a reversal of the Hughes doctrine of 
not making claims: this led to the creation of an Antarctic 
Service to “conduct . . . an investigation and survey of the 
natural resources of . . . the Antarctic regions.” Bases were 
to be established and, though no action was to be taken 
openly to compromise the Hughes position, written claims 
could be formulated by the Service personnel and observa- 
tions recorded and documented to support eventual claims 
to sovereignty. Secretary of State Sumner Welles was also 
asked to study the possibilities of a joint claim to the “Amer- 
ican Antarctic” “in behalf of, and in trust for, the American 
Republics as a whole” with, perhaps, an inter-American 
governing body. The onset of World War II ended these 
considerations for the time being. 

In 1946 the United States sent some thirteen ships and 
4,700 men to the Antarctic in an exercise called Operation 
Highjump to gather scientific, cartographical, and related 
information and to give military training in polar condi- 
tions. A similar but smaller version, Operation Windmill, 
took place in 1947. The originally secret directives for these 
expeditions stated, as one objective, the extension and 
consolidation of “United States sovereignty over the largest 
practicable area of the Antarctic continent.” Markers and 
flags were left in many of the places surveyed. In 1947 an 
American, Finn Ronne, led a private expedition to Mar- 
guerite Bay, an area claimed by several countries, which had 
been the site of a base of the short-lived United States Ant- 
arctic Service. He raised his country’s flag on Stonington 
Island, the scene of United States exploration in 1940 but 
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also the site of a later British base. In response to a protest 
by the British commander and a request for the meaning 
of the flag, Ronne replied, presumably straight-faced: “As 
an American expedition re-occupying this base on Stoning- 
ton Island, we have reflown the American flag on the 
American-built flagpole at the American camp.” He did not 
reveal the fact that he had also been appointed United States 
postmaster for Stonington Island.** 

Even the directive for the first IGY support operation, 
Deepfreeze I of 1955, gave similar instructions as to laying 
the foundation for claims; but, in view of the non-political 
nature of IGY programs, reference to political activities was 
not repeated in later directives. Despite the decided am- 
bivalence in the United States’ Antarctic policy since the 
late 1930’s and the possible strategic importance at least of 
denying the area to an enemy in wartime, the government 
has not shifted from its official policy of refusing to make 
formal claims. But the pressure from various Congressional 
groups, writers, and patriotic organizations for such a change 
continues unabated."® 

The position of the Soviet Union—the lack of claims, the 
rejection of all claims by others, the insistence on “rights” 
and on an interest in the area—is much like that of the 
United States. It is true that Russia was not active in Ant- 
arctic exploration for well over a hundred years prior to 
the IGY and its admitted interests in the Southern Hemi- 
sphere have been relatively limited historically. The Russian 
fleet that sailed to engage the Japanese in the early twentieth 
century did follow this southern route, however. The 1949 
Soviet claim that Admiral von Bellingshausen was the first 
to sight Antarctica, and the changed power position of the 
Soviet Union, could presage a change in attitude, although 
none is yet evident. 

15See Sullivan, op. cit., pp. 271-279, and US. Dept. of State Bulletin, 
Vol. 16 (1947), p. 30. 


16 See Treaty Hearings, pp. 1-36, 78, 95, 97-98, 101, and Jessup and Tau- 
benfeld, op. cit., pp. 154-156. 


257 





The Claims Assessed 


If it were not for the vehemence with which they have 
been asserted by governments, their obvious effect on the 
Antarctic settlement of 1959, and their potentially disrupt- 
ing effects in the future, claims to sovereignty in the Ant- 
arctic based either on incomplete fulfillment of the tradi- 
tional requirements for acquisition of imperial title or on 
newer extensions such as sector delineation or continuity 
and contiguity could be dismissed as of little more than 
academic interest. It is too late for this type of approach to 
new, exploitable areas; imperialism now takes different 
forms. Indeed, the 1959 Treaty is an attempt to by-pass the 
old type of claims—with their dangers of conflict, their 
political inflexibility, and their economic exclusiveness— 
because they are no longer really palatable even in unpopu- 
lated regions where there are any resources, scientific or 
economic. In recent years, in fact, it has been the United 
States and the Soviet Union, the two rich non-claimants 
asserting the right to move anywhere in Antarctica, that 
have carried out by far the most extensive and important 
research programs, while several of the claimants, hampered 
by the high costs of such work, have pursued minimal pro- 
grams. 

Acceptance of current claims employing continuity, con- 
tiguity, and sector divisions would also lead to results bor- 
dering on the absurd. For example, a United States base 
has been maintained for some years at the South Pole, an 
area considered especially useful to scientific observations 
and, potentially, for tracking outer-space probes and receiv- 
ing information from meteorological satellites on polar 
orbits. Granting sovereignty by sectors would mean that the 
base encroached on the territory of at least six claimants. 
The political difficulties and even the anomalies of dividing 
a continent in this manner become increasingly obvious the 
closer we come to the point of convergence. 

Continuity and contiguity and any other legal device for 
easing the path to imperial claims over areas in which 
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occupation cannot in fact be effectuated are also potentially 
dangerous precedents for the extension of national sover- 
eignty into outer space. The air space in which a nation now 
has unquestioned sovereignty, is, after all, a continuum with 
outer space. There is no international agreement as to where 
the one ends, and all nations are separated from the heavenly 
bodies only by the great “sea” of space. While these thoughts 
may seem fanciful at present, it is unwise to accept unneces- 
sarily a set of concepts which, at least in the context of 
Antarctica, have no logical set of legal justifications behind 
them, which would tend to leave the continent underex- 
ploited and a potential point of friction, and which may 
prove dangerous precedents for other, strategically more 
crucial, areas. 





Background to Settlement 


In view oF the physical realities of Antarctic life, what are 
the factors that have led seven nations to stake out claims 
and have provoked the interest of the United States, the 
Soviet Union, and several smaller nations as well? What, 
in other words, are the potentials of Antarctica which states- 
men have kept in mind when considering a political settle- 
ment for the area? 

Of current and immediate significance to interested states 
are, naturally, strategic and prestige considerations. Of cur- 
rent interest also are such assets as the continent’s unique 
advantages for exploration of the earth itself and of outer 
space, the riches of Antarctic waters, and the need for 
meteorological information from this “cold weather factory.” 
Future economic potentials, however remote the possibili- 
ties, include trans-polar air routes, a tourist industry, and 
the exploitation of thus far undiscovered mineral resources 
—if they prove valuable—perhaps involving first the devel- 
opment of new technology, probably including the use of 
nuclear reactors for heat and power. Such schemes as the 
recurring proposal for using the Antarctic to store surplus 
foods inevitably run up against the problem of protection 
from the winds and snow drifts and against the extreme 
economic costs of moving men, supplies, and equipment to 
the continent and over its surface.” Only after a great 


17 The cost of delivering United States supplies to the station at the Pole 
is currently about $6,000 a ton. A very large portion of the supplies now 
delivered to the Antarctic to sustain bases consists of fuel oil. For example, 
it now takes 4,500 gallons of aviation fuel to fly in 1,000 gallons of fuel oil. 
With the arrival of nuclear reactors to provide heat and light, great savings 
will be feasible. This is an area where atomic power will prove highly com- 
petitive. In the United States, after much wrangling between the Navy, the 
Budget Bureau, and the Atomic Energy Commission, the Commission was 
designated to provide atomic power plants at McMurdo Sound and at Byrd 


Station for 1962. 
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change in climate, induced or natural, would Antarctica 
potentially house any sizable permanent population, and 
this is a remote possibility at present. 


Strategic and Political Considerations 


Strategic problems connected with Antarctica are today 
in substantial part a reflection of the East-West competition. 
They seem to fall into three closely related patterns. First, 
there is the fear of the nations nearest the continent that 
an unfriendly nation may establish bases for the delivery 
of a direct attack. Such fears, in view of the physical prob- 
lems involved, may seem to us overly apprehensive. Yet 
there have been expressions of concern in Argentina and 
Chile, and Australian opinion was evidently much stirred 
by the thought of Soviet operations in the Australian claim, 
a thousand or more miles to the south. 

Second, there is a fear that hostile submarines or surface 
raiders might hide in Antarctic waters and, particularly if 
the Panama Canal were destroyed, might seriously interfere 
with world shipping. This fear has frequently been ex- 
pressed in the United States Congress. In fact, German 
raiders were active in these waters in both World Wars, and 
in World War II they operated from the area of the French 
claims. Such arguments seem more applicable to earlier 
wars, however. Atomic submarines are far less dependent 
on bases than were the raiders even of the 1940’s. Further- 
more, as far as the United States interests are concerned, the 
Antarctic is ringed by friendly nations. In any event, the 
division of the entire continent on the basis of national 
claims would in no way solve the raider problem unless 
and until the Antarctic was effectively occupied. 

Last, there is a more generalized fear that military bases, 
rocket-launching sites, and the like might be established in 
the Antarctic wastes for use against other nations anywhere 
in the world. The region’s value as a base for the launching 
of manned rockets has been inferred from the proven thin- 
ness of the Van Allen radiation belt at the Poles. Never- 
theless, the present obstacles to establishing a base there 
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and bringing in the needed equipment far outweigh the 
problem of designing a rocket that, while launched from 
established bases elsewhere, could be guided away from the 
earth through the polar exit route. 

Anything that could be done in the Antarctic can be done 
from the seas and from bases elsewhere and would not in- 
volve the extreme problems of logistics and supply facing 
any user of Antarctica. Thus the establishment of major 
bases seems unlikely even for a secret second strike force. 
And there is always the risk of discovery and of retaliation 
on grounds of “inherent”’ self-defense. 

Several nations are directly and currently involved in 
Antarctic affairs to promote national interests in the sense 
of building prestige at home and in the world. Argentina 
and Chile are prime examples. Each is a relatively small 
power which “adjoins” the Antarctic, over 700 miles of sea 
and ice away, and each has incorporated an Antarctic sector 
into its homeland. Each has hotly defended its claim and 
made assertions that rights in this part of the national patri- 
mony would never be surrendered. In each, at times, conflict 
with “foreign” powers over Antarctic rights has been used 
to turn public attention at home away from more pressing 
domestic matters. By this time their national positions have 
hardened, and a party in power may well fear opposition 
charges of “surrendering national territory” unless it re- 
mains adamant. 

Feeling has also run high in other countries. Even in the 
United States, which has not made a claim, participation 
in any international settlement has been denounced by some 
as a give-away of United States rights painfully acquired 
over the years. As others have pointed out, however, inter- 
national prestige can be won through demonstrated scientific 
achievement in the Antarctic more readily than through 
assertion of largely empty claims to empty spaces. 


Economic Potentials 


While most scientists tend to downgrade the possibility 
of great hidden wealth in an accessible form, the lack of 





proof that this is so, and memories of riches found in other 
apparently valueless regions, doubtless serve to keep na- 
tional interest alive and to prevent the relinquishment of 
claims, at least without a valuable quid pro quo. 

Two points may be noted: First, there is a tremendous 
amount of coal in the Antarctic, but it is of such low grade 
that it would not be mined commercially even if it were 
located in an accessible region. Second, traces of some 176 
minerals have been found, including uranium and petro- 
leum, but a famed geologist, Laurence Gould, told the 
United States Senate in June 1960 that he “would not give 
a nickel for all the mineral resources” he knew of in Ant- 
arctica. He stressed, however, that science simply does not 
know what is there—less than one per cent of the area has 
been examined geologically.'® By statistical and geographical 
considerations, there must be some mineral deposits. The 
mountain ranges forming the spine of the Palmer Peninsula 
are a continuation of the Andes, which contain some rich 
mines; and mineral wealth has been found on all other 
continents. Another possibility lies in the exploitation of 
the perhaps more accessible continental shelf, a possibility 
even now being explored by Canada in the Arctic. Even 
if rich deposits are eventually discovered inland, the prob- 
lems of penetrating the continent’s ice mantle and of trans- 
portation and the like are formidable. New atomic tech- 
nology may, however, provide the answer. 

Other economic potentials include the harvesting of the 
riches of Antarctic waters. Whaling is still practiced, with 
Norway, the USSR, the Netherlands, Britain, Japan, and 
other nations interested in varying degrees. The fur seals 
that brought many of the early visitors to these waters were 
destroyed commercially years ago. There are farms on a 
few of the sub-Antarctic islands, but the climate prevents 
any use of the continent itself. Hydroponic farming may 
eventually meet the needs of a future Antarctic community. 


18 Treaty Hearings, p. 75. More recently, hard coal was discovered in rich 
supply near McMurdo Sound, but it was not expected to be of commercial 
' significance “in the foreseeable future.” The New York Times, 2 Jan. 1960. 
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Tourism is already an Antarctic “industry”: Chilean cruise 
ships occasionally pay visits, but at respectful distances from 
the continent. 

One other suggestion frequently heard is the conversion 
into human food of the plankton living in fantastic quantity 
in these waters, particularly in the area of the Antarctic 
Convergence. This, too, awaits technological developments 
and probably even a far greater unsatisfied demand for food 
than exists today.” 

Another economic use, which has received more attention 
than an examination into its importance indicates that it 
merits, is the possibility of establishing air facilities for 
trans-polar routes. Aircraft flying over Antarctica or on 
great-circle routes in far southern latitudes would greatly 
reduce flying time between certain Southern Hemisphere 
cities. The distance between Capetown, South Africa, and 
Christchurch, New Zealand, for example, by the current 
commercial route (which detours via Johannesburg, Mau- 
ritius Island, and Darwin) is about 9,500 miles; by direct 
route over Antarctica it is only about 6,000 miles. The 
problem, of course, is that the Southern Hemisphere has a 
small population compared with its northern counterpart 
and there is little commercial demand for such intercontin- 
ental travel. Some international agreements have already 
been made that include possible routes for trans-polar flights; 
but even assuming a rapid population growth for the south- 
ernmost countries, it will be decades before a substantial 
demand exists, and long-range jet planes would obviate the 
need to land on Antarctica itself. 

The United States has already amply demonstrated the 
feasibility of an Antarctic air base. Current estimates of 
the cost of a major all-year station range from $100 to $300 
million, however, and while military ventures such as that 
at Thule might be undertaken, they are beyond the realm 
of private commercial possibility now. Of course, an emer- 


19In 1959 the USSR reported it was moving herring to the Antarctic in 
an effort to develop a food fish in these waters. 
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gency landing facility and navigational aid stations may 
eventually become necessities: the 1959 Treaty is silent on 
such a use. The existing International Civil Aviation Or- 
ganization, to which all major powers except the Soviet 
Union now belong, even now maintains certain jointly 
supported facilities in Greenland and Iceland and might well 
be the instrumentality for a specialized and limited function- 
al cooperation in the Antarctic with respect to commercial 
aircraft. The problem, as indicated, does not appear to be 
a pressing one. 


Scientific Interest and the IGY 


The most important present (and perhaps foreseeable) use 
of the Antarctic is the one so brilliantly made during the 
IGY—the gathering of scientific knowledge of benefit to all. 
Science is certainly not apolitical. Indeed, the scientific bases 
established in Antarctica before the IGY were commonly 
contemplated as support for political claims. It is interest- 
ing to note that in 1944 there were no permanent stations 


on the Peninsula; by 1955 there were 17 year-round stations 
established by the different claimants with a total “‘popula- 
tion” of about 150 men. The heavy cluster of stations during 
the IGY represented ‘‘a reflection of the multiplicity of 
claims rather than the desirability of having so many scien- 
tific stations so close together.’’”° 

There is always the possibility that a militarily or eco- 
nomically important discovery by some scientist or group 
might unveil new, glowing prospects for the region and lead 
to secrecy, recrimination, conflict, and renewed national 
claims. So far, however, it is the scientific programs and 
their largely non-strategic, non-economic achievements of 
the last four years which have attracted attention. 

While much of the scientific data gathered during the 
course of the IGY is still being processed and analyzed, it 
has long been evident that a peaceful, cooperative program 
of unprecedented scientific scope has been achieved. The 


20 Gould, op. cit., pp. 21-23. 





story of the IGY, which began on | July 1957 and ran for 
eighteen months, has been well told elsewhere.” It is none- 
theless interesting to recall that this effort, involving scien- 
tists from 66 countries, grew from far more modest programs 
in international scientific cooperation in polar research first 
undertaken in the latter half of the nineteenth century, long 
before the making of national claims to Antarctic territory. 
Eight nations participated in the First Polar Year, beginning 
in August 1882, and 33, including all major countries, in 
the Second Polar Year, which began in August 1932. 

The IGY was primarily concerned with coordinated sci- 
entific investigation into the two great regions that mid- 
twentieth-century technology had made newly accessible, the 
Antarctic and outer space. Outer space may have captured 
the public’s attention, the orbiting of Sputnik I being the 
most spectacular occurrence in the IGY period; yet the 
record of scientific achievement is substantial and that of 
international cooperation, especially in sharing information, 
is superior in the Antarctic to that in the more strategically 
sensitive, politically competitive space program. 

The IGY program for Antarctica was called “the first 
really thorough world effort to uncover the geophysical se- 
crets of this great continent.” In part its justification was 
that: 

Antarctica . . . by virtue of its unique position and its physical 
characteristics represents a region of almost unparalleled interest 

sics ¢ ; o ! 
deoticasionteeagenng sgphintns;oeeplarcbegunes saan 
the influence of this huge ice mass on atmospheric and oceano- 
graphic dynamics; the nature and extent of aurora australis, for, 
although the aurora borealis has received considerable attention 
in recent years, the detailed characteristics of Antarctic aurora 
remain largely unknown; the possibility of conducting original 
ionospheric experiments northward from the South Polar Plateau 
during the long total-night season to determine the physical 


21See, for example, Walter Sullivan, “The International Geophysical 
Year,” International Conciliation, No. 521 (Jan. 1959), and his more elabo- 
rate Assault on the Unknown (New York, McGraw-Hill, 1961), which 
includes an account of the scientific discoveries made during the IGY. 
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characteristics of the ionosphere during prolonged absence of 
sunlight.” 

At the 1954 meeting in Rome of the Comité Spécial de 
l’Année Géophysique Internationale (CSAGI), the directing 
organ for the IGY, 26 sites were approved or suggested for 
scientific stations on the Antarctic continent or the nearby 
islands, including existing stations. The Soviet Union dem- 
onstrated its interest by taking part in the first IGY regional 
conference on the Antarctic held in Paris in July 1955. 

As with all IGY programs, suggestions were formulated 
by working committees as to scientific studies of interest to 
all, but each nation’s scientists worked out their own pro- 
grams within this over-all framework. International com- 
mittees coordinated the national programs in all fields of 
research, and three unified World Data Centers were estab- 
lished to receive, process, and disseminate information from 
stations all over the globe. The programs were government- 
supported but, essentially, scientist-operated. 

In the Antarctic program, despite some initial duplication 
in choosing sites for stations and a certain amount of political 
hypersensitivity, particularly on the part of the Latin Amer- 
icans, arrangements were agreed upon with surprisingly 
little political wrangling. Thus, first the United States and 
then the Soviet Union proposed bases at the South Pole; 
but to avoid duplication the USSR rather readily agreed to 
locate a base at a different point of scientific interest instead. 
Another potential clash, between Argentina and the United 
Kingdom, over establishing bases near the southeast corner 
of the Weddell Sea, which might have supported national 
claims to the area, was averted through each setting up a 
base, with the United States, a neutral in this controversy, 
doing the same. Even the fact that the Argentine and Chilean 
delegations, unlike those of other nations, were headed by 
ambassadors rather than scientists did not cause serious prob- 
lems; the ambassadors agreed that political questions had 
no place in the discussions and confined themselves to stating 


22 CSAGI, Bulletin d’Information, No. 5 (1955), p. 60. 





that arrangements for bases were “temporary measures” 
which “do not modify the existing status in the Antarctic 
regarding the relations of the participating countries.” Fur- 
ther, the IGY program effectively bypassed the claims issue 
by proceeding both under a “gentleman’s agreement” that 
all activities were to be considered non-political and of no 
value in making claims, and under an agreement that the 
scientific knowledge gained was to be shared by all nations. 
Both these unique features of the IGY are forerunners of 
the 1959 Treaty. 

How did such an informal design for apolitical coopera- 
tion work in fact? In general, it appears that during the IGY 
the exchange of information concerning Antarctic experi- 
ments and observations was indeed maintained at a high 
level. There were eventually some 60 scientific bases, 48 
on the continent proper with 7 of these on the inland ice. 
Most nations operated stations only within their claimed 
areas, but the USSR’s were in the Australian claim and the 
United States had stations in the Argentine, Australian, 
British, New Zealand, and unclaimed areas, as well as the 
one at thesSouth Pole at the apex of all claimed sectors. 
Soviet and United States expeditions setting up bases did 
not, of course, seek advance permission from the national 
claimant in the area, but the claimants knew of the locations 
through the previous international conference as well as 
through national announcements. 


There was also a limited interchange of personnel. A 
Weather Central was established at the United States Little 
America base, for example, and a Soviet meteorologist 
worked there as did scientists from Argentina, Australia, and 
France. A man from the United States Weather Bureau was 
similarly assigned to Mirny, the chief Soviet base, near the 


23 Ibid., No. 7 (1956), p. 17. The height of national sensitivities involved 
was indicated by the difficulty found in selecting a map to serve as the 
official one for the IGY. No nation would accept that drawn by another 
claimant showing the other’s version of claims in the area, and even the 
United States’ offer of a map with no claim lines drawn was initially criti- 
cized as political in showing the official United States position of refusing 
to recognize any claims. 
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Haswell Islets. Argentina, Australia, and New Zealand have 
also operated stations jointly with the United States. 

This cooperation was voluntary and self-policed during 
the IGY. That the standards of international cooperation 
were adhered to so well in the Antarctic indicates more 
about the present nature and limited potentials of the area 
than about the honor of the participants or the potentials 
of self-policed systems in general. Where clear-cut political 
advantage seemed possible through the withholding of in- 
formation, as with IGY cooperation in space activities, the 
voluntary, scientific, supposedly apolitical IGY program ran 
into difficulties. 

Even in the unyielding Antarctic, national activities dur- 
ing the IGY inevitably raised fears among the present 
claimants that IGY scientific stations and activities might 
be used for gathering secret strategic information, for nu- 
clear testing, or to serve as a basis for new claims. Most of 
these fears concerned the new Soviet presence in the Ant- 
arctic. There was, as noted, considerable anxiety in Australia 
over the scope and apparent permanence of Soviet activities 
in the Australian claim. The raising of the Red Flag during 
a Soviet celebration in 1957 caused “concern” in Canberra 
and reportedly led to Australian attempts to gain recogni- 
tion of her claims from the United States so that the 
Russians could be asked to leave after the IGY.™ In fact, 
Soviet stations are still maintained there. 

Argentina and Chile also reacted not only to increased 
British activity but to the Soviet presence in this neighbor- 
ing continent. In addition, while the United States, at the 
insistence of its scientists that the IGY program had to be 
non-political to be acceptable, did not repeat its earlier 
directives regarding furtherance of United States Antarctic 
“rights” during the IGY program, the USSR engaged in 
extensive Mapping operations, which troubled some other 
participants. The southern nations were apparently also 


24 See The Times (London), 6 Feb. 1957, and the Washington Post and 
Times Herald, 25 Feb. 1957. 
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somewhat concerned lest either of the great powers find the 
area useful or interesting for testing nuclear weapons or 
for conducting scientific experiments involving use of atomic 
explosions, since these activities were certainly not barred 
by IGY arrangements. 

In sum, the IGY program of scientific cooperation marked 
the first full-scale appearance in well over a century of the 
one absent great power on the Antarctic scene. The IGY 
did not, of course, cause the new Soviet interest; it did 
perhaps make what was no doubt the inevitable Soviet en- 
trance into the area more graceful—and also, it must be 
acknowledged, more internationally limited and more ex- 
posed to the scrutiny of outsiders than has usually been the 
case. This last is perhaps one of the apolitical IGY program’s 
most important political achievements. 


SCAR 


Faced both with the obvious usefulness of perpetuating 
IGY studies past the end of 1958, and with the knowledge 


that the United States and the Soviet Union, at least, fully 
intended to continue Antarctic projects, an Antarctic con- 
ference in June 1957 was able to surmount initial resistance 
from the Commonwealth countries, Chile, and Argentina, 
and reach agreement on some extension of the cooperative 
aspects of the IGY. As a consequence, in September 1957 the 
International Council of Scientific Unions, the guiding 
organization in the establishment of the IGY, formed a 
Special Committee on Antarctic Research (SCAR) to co- 
ordinate national programs for the post-IGY period. SCAR 
is now functioning with membership open to any nation 
whose scientists embark on a program involving wintering- 
over, in Antarctica. All twelve participants in IGY Antarctic 
programs, including those currently making claims to the 
area, are members of SCAR. Poland has also asked to become 
a member and, at SCAR’s 1959 meeting, the Polish request 
was accepted ‘‘as from the date of disembarkment of their 
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wintering party on the Antarctic continent” whenever that 
occurs.” 

SCAR is now functioning in much the same manner as 
the IGY. At its meetings, areas of scientific interest are dis- 
cussed and suggestions made as to useful scientific ventures, 
but all activities are still conducted under national programs. 
SCAR’s region of interest has been defined as that within 
the Antarctic Convergence, though certain sub-Antarctic 
islands lying outside the Convergence are taken as included 
within its suggested programs. It operates under a modest 
budget with national contributions based on the number 
of national personnel wintering over in a given year. Sug- 
gested programs include meteorological observations, a 
year-round pattern of scientific rocket launchings, a broad 
oceanographic survey of Antarctic waters, and systematic 
studies in the fields of geology, glaciology, and geomorphol- 
ogy. The Weather Central is still operated by personnel 
from several countries but has been moved from Little 
America to Canberra. A limited exchange of personnel be- 
tween Soviet and United States stations and expeditions is 
again in operation after a hiatus. Other joint stations are 
planned or operating. In addition, SCAR has recommended 
a “comprehensive, coordinated mapping program”—a pro- 
ject the IGY had considered too politically alive—though 
Soviet suggestions for a division of the continent into zones 
with assigned mapping areas have been consistently rejected 
apparently as having even now too many political over- 
tones. Thus a limited program of coordinated national 
efforts has been continued, without, however, the IGY’s 
assurances that scientific activities would remain peacefully 


non-political. 


25SCAR Circular No. 27 (official minutes of the Canberra meeting, 2-6 


Mar. 1959). 
26SCAR has also suggested a biology program, which was not included 


in the IGY. 
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The Impetus Toward Internationalization 


MACHINERY FOR COOPERATION in national scientific en- 
deavors in the Antarctic was regularly available through 
SCAR by 1959, but the political situation had become in 
fact less clear and, from the point of view of several in- 
terested states, potentially more ominous. While the scien- 
tists involved seemed to regard post-IGY programs as 
entailing at least a similar obligation to pursue scientific 
interests only and not to use the operations as a basis for 
claims, the “gentlemen’s agreement” to that effect expired 
with the IGY at the end of 1958. Present claimants would 
doubtless insist that activities of nationals of other states 
since that time are not entitled to “credit” for claims pur- 
poses. The fact remains that, barring some new understand- 
ing to the contrary, no similar “gentlemen’s agreement” ap- 
pears to exist, and until the 1959 Treaty enters into force, 
national activities in the Antarctic since 1 January 1959 
seem legally to have as much value for claims purposes, 
however limited that may be, as activities prior to the IGY. 

Thus, as of the beginning of 1959 the political tensions 
that had existed before the IGY were still alive; the Soviet 
presence was an actuality; and even scientific work, though 
coordinated through SCAR, was formally unfettered by 
limitations on use of the work done to form the basis of 
claims. Over all loomed the shadow of United States-Soviet 
rivalry and of the eventual claims of such emerging world 
powers as Communist China and India. 

No political arrangements existed to regularize the situ- 
ation, to prevent conflict, or to exploit the possibilities of 
Soviet-Western cooperation. Yet here was an area without a 
population and of questionable exploitation prospects in 





which the value of combined effort and risk-taking had been 
demonstrated. There was also the almost unique possibility 
of enlisting Soviet cooperation in this remote area where 
its historical claims and international bargaining position 
(in the light of its sector claims in the Arctic) were weak. 
Clearly the time was ripe for a settlement in the Antarctic 
which would accommodate the physical and political facts 
and provide for the peaceful development of the continent’s 
potentials, whatever they proved to be. 

Faced with this opportunity, governments had to choose 
among several divergent theoretical possibilities, ranging 
from belated attempts to carve up the continent completely 
into national domains to the outright establishment of an 
international government for the area, under the United 
Nations or otherwise. Even today, for example, members of 
the United States Senate and House, as well as some writers 
and representatives of such organizations as the Daughters 
of the American Revolution and the American Legion insist 
that the United States make formal claims to Antarctic terri- 
tory, at least to the last unclaimed area. Such a claim, it is 
urged, would somehow keep the Russians out of the area. 

Attempts to carve up the continent would not only exacer- 
bate existing conflicts over territorial claims, however, but 
would certainly lead to claims from countries like the USSR. 
The Soviet Union is already as much of an Antarctic power 
as are most of the claimants and is likely soon to be more 
of a power there than most. Furthermore, a unilateral claim 
by the United States to the 20 per cent of Antarctica now 
without a claimant might well in fairness estop it from 
denying the territorial claims of others to the remaining 
80 per cent, since its claim would be based at best on ac- 
tivities similar to those of other claimants. 

While it might have been possible fifty or even twenty 
years ago to “solve” the Antarctic question through agree- 
merts and even perhaps through a condominium with 
friendly nations, it is doubtful that such arrangements could 
have afforded any assurances that the area’s potentials would 
be adequately exploited. In any event, the time has passed 
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for such maneuvers. And there is at least some hope that 
successful cooperation in Antarctica may point the way to 
big-power coof<cation through international vehicles in 
other more important, and therefore more contentious, areas 
of competition and potential conflict. 

Another possible approach is that of recognition of na- 
tional claims to the entire area while subjecting the terri- 
torial sovereigns to self-imposed, self-policed treaty obliga- 
tions to keep the area peaceful and open to all. The world’s 
experience with demilitarization and free-access provisions 
in such earlier agreements as those covering the self-enforced 
African settlement of the nineteenth century and the self- 
policed-in-practice League of Nations mandates has been so 
uniformly bad that it is difficult to believe that responsible 
statesmen would seriously urge a repetition except for cynical 
national purposes. 

If such solutions are to be discarded as politically irre- 
sponsible and in fact unsafe for all at this late date, we are 
left only with some stronger form of international arrange- 
ment. One type would be a frankly supranational arrange- 
ment which would provide for the actual administration of 
the area. Such an international regime could take one of 
any number of forms, and it is enough to suggest that in 
the Antarctic its principal features would include the cession 
of national claims and the undertaking of international or 
internationally licensed and controlled programs of scientific 
and economic development.” 

Another more politically likely “‘internationalized” solu- 
tion—not national, not supranational, but a hybrid which 
might be called “policed-national”—is exemplified by the 
United Nations trusteeship system. The major innovation is 
that, though national states function in an area, the inter- 
national obligations undertaken by these national states 
are not exclusively self-policed. They are at minimum sub- 
ject to observation by an agreed set of non-national inspec- 


27See Jessup and Taubenfeld, op. cit., Chapts. 1-4 for precedents, and 
Chapt. 6, pp. 175-190, for discussion of possible administrative arrangements. 


274 





tors. It is even conceivable that a future agreement of this 
type might provide for actual enforcement by a limited 
international enforcement agency. The experience of the 
Trusteeship Council suggests, however, that the problem of 
enforcement against de facto sovereigns, even when they are 
clearly not legally sovereign in an area and are acting as 
agents of the world community, is likely to be difficult. 


There are many possible versions of a policed national 
solution and many have been proposed in recent years. One 
especially interesting type for our purposes might be classed 
as an “anational” solution. To assure that the objectives of 
all the contracting parties are achieved, sovereignty is spe- 
cifically denied to any of them and is not given to an inter- 
national administrative agency, either. Such an attempt to 
avoid both an imperial and a true supranational solution by 
imposing an internationally agreed, multinationally con- 
trolled regime is suited, if it is used at all, only to transitional 
situations or to non-strategic and otherwise unimportant 
areas with little or no population. 

Obviously, political life is not clear-cut in practice, and 
the two types of internationalized solutions blocked out 
here—the strong supranational and the weaker “‘anational” 
—merge and overlap. One interesting example will suffice 
here to give a flavor of reality to these abstractions. 


In 1912, a detailed though never activated program of 
international administration was devised for the Spitsbergen 
archipelago, lying in far northern waters.* Spitsbergen, like 
the Antarctic, is desolate and was once an important whaling 
center. Discovery of usable mineral deposits in the late nine- 
teenth century led to a limited year-round settlement of the 


28 See in General L. H. Gray, Spitsbergen and Bear Island (G.P.O., 1919), 
one of the confidential background papers for the Peace Conference. Under 
different circumstances in each case, an international regime of interested 
nations largely administered Tangier for over a hundred years prior to 
1956; an international commission governed the Saar from 1920 to 1934; and 
a League of Nations commission administered the area of Colombia known 
as Leticia in 1933-34. All of these “governments” worked reasonably well. 
More recently, statutes for proposed international regimes have been drawn 
up for Jerusalem and Trieste but never put into effect. See Jessup and 
Taubenfeld, op cit., pp. 50-58, 63-68, 74-83. 





archipelago and also to conflicting claims by Norway, Russia, 
and Sweden. Germany was also interested in the area as a 
site for air (and perhaps sea) bases. To avoid actual conflict, 
an international conference of eight states authorized the 
preparation of a detailed statute which included all the 
trappings of government: a Commission to prescribe laws 
and provide public services, civil and criminal courts, and 
an “international” police force. Spitsbergen was declared 
permanently neutralized and to be terra nullius—though 
from a legal point of view this term implies that sovereignty 
over the area could be acquired by any state and what the 
parties intended in this case clearly was that it remain for- 
ever terra communis. To preserve Spitsbergen’s neutralized 
status, it was provided that no state could acquire or occupy 
real property except for scientific, humanitarian, or religious 
purposes. Private persons could acquire rights of occupation 
and exploitation but not ownership. A Commission made up 
of three representatives of Norway, Russia, and Sweden, as 
the most interested states, was to levy taxes to cover adminis- 
trative costs and otherwise govern through unanimous agree- 
ment. Individuals in the area retained their own nationality 
but for many purposes were to be subject to the regime’s 
jurisdiction. Other states were free to accede but control 
was to remain in the Commission of three. 

World War I prevented the regime from coming into 
being and after the Allied victory, with Russia out of the 
way, Spitsbergen was awarded to Norway, though subject 
to a still observed duty to keep the area neutral and give 
access to nationals of other states. A world-wide agreement 
providing that the Antarctic similarly be preserved as open 
politically for all interested states, with rights to sovereignty 
for none, would certainly have met vigorous opposition 
from the Latin American countries and perhaps from others 
as well. The Spitsbergen statute yet remains an interesting 
prototype as an international program for a remote area. 

A regime of still another type, one with no governmental 
trappings but one in which national claims to sovereignty 
are held in abeyance while the area is neutralized and na- 
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tionals of all states are given free access to the area, at least 
for agreed purposes, does not seem equally to have a direct 
precedent. This rule by none, instead of rule by each in his 
zone or rule by an international organ for all, is both novel 
and rather startling in its implications. While it is unthink- 
able in populated areas, it is in fact the pattern for the 1959 
settlement in Antarctica and may become a precedent for a 
limited international approach to outer space. 

Though in the event none was selected, there have been 
many proposals during the past fifteen years for broader 
supranational and “anational” solutions to the Antarctic 
problem. Among private groups in the United States, for 
example, the Committee to Study the Organization of Peace 
has consistently proposed internationalization of the Antarc- 
tic. Others have suggested control of the polar regions by the 
United Nations Trusteeship Council.?® Of at least senti- 
mental interest is the fact that Admiral Byrd, when he flew 
over the South Pole in 1928, dropped a United States flag, 
but when he repeated the feat in 1947, he dropped the flags 
of all the United Nations. 

Proposals for an international solution have come from 
governments as well. In 1948 the United States proposed a 
multilateral conference of states having interests in Antarc- 
tica with an eye to some form of international regime. The 
countries approached were Argentina, Australia, Chile, 
France, Norway, New Zealand, and the United Kingdom, 
and at least the last two were reported to be favorably in- 
clined, while Chile suggested a “freeze” of the continent’s 
status for a number of years. The conference was not held 
since no agreement over the treatment or claims could be 
achieved. Interestingly, it was at this time that the Soviet 


29 United Nations Doc. T/PET/GENERAL/15, Oct. 1947, p. 4. Also 
Commission to Study the Organization of Peace, Strengthening the United 
Nations (New York, Harper, 1957), pp. 207, 6-7, 213-216, and The New York 
Times, 12 Jan. 1958, for a suggestion of internationalization from Japanese 
private groups. In the Senate hearings, Senator Wayne Morse suggested a 
United Nations trusteeship at some future date for Antarctica. Treaty Hear- 
ings, p. 65. See also Edward Shackleton, “Antarctica,” World Affairs (London, 
Federal Union) , May-June 1958, pp. 23-25. 
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Union expressed its displeasure at not having received an 
invitation and announced that it could not “agree to such 
a question as that of the Antarctic regime being settled with- 
out its participation.” The United States suggestion was 
characterized as a “‘fig leaf to cover the American imperialists’ 
design to seize the whole of the Antarctic.”*° 

Some of the Antarctic claimants even agreed, in the post- 
war period, to an international demilitarization arrange- 
ment. Inspired by a near clash in Antarctic waters between 
an Argentine naval squadron and a British cruiser in 1947- 
48, and alarmed by fears of armed conflict in the area, 
Argentina, Britain, and Chile agreed formally to forgo send- 
ing warships “‘south of 60° latitude South” except for normal 
relief expeditions. This agreement, reached originally for 
the 1948-49 season, was renewed each November thereafter, 
a forerunner in part of the 1959 agreement. 

Other proposals came from non-Antarctic powers. Thus 
in 1956 India suggested that the United Nations General 
Assembly consider a universal agreement on peaceful use of 
the Antarctic, but opposition from Argentina and Chile led 
India to withdraw the proposal. 

Still more recently, Prime Minister Macmillan in Febru- 
ary 1958 switched from the traditional sector-claims approach 
and proposed an end to national claims and an international- 
ization and demilitarization of the Antarctic under an inter- 
national commission. Only states with “direct” interests were 
to serve on the commission. Prime Minister Nash of New 
Zealand also suggested some form of international adminis- 
tration, with United Nations approval, at this time. These 
proposals were attacked by Latin American diplomats. 
Chile’s Minister of Foreign Affairs stated in February 1958 
that there was an “American Antarctic,” that Chile’s rights 
were well established, and that “Chile could only reject 
any proposal which might imply the internationalization of, 
or condominion over, any part of its National Territory, 
whether it be in Antarctica, in America, or in its insular 


30 Quoted in Jessup and Taubenfeld, op. cit., pp. 157, 322. 
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possessions in the South Pacific.” The Argentine Foreign 
Minister similarly announced that Argentina ‘will maintain 
its classic position of retaining its rights over the Argentine 
claimed sector.’ 

It is obvious that the principal motivations behind most 
of the proposals for internationalization have been the 
desire to neutralize the Antarctic and, especially in recent 
years, the new Soviet presence there to ensure that the area 
would be neither a cause nor a site of international con- 
flict. To achieve this aim with some assurance of outlasting 
technological change, a permanent solution to the question 
of sovereignty would be required. Otherwise, new opportu- 
nities could reopen the contest for exclusive sovereign rights. 

In addition, the major powers have desired to be free to 
utilize Antarctica—all of it—for whatever it is best suited. 
At this point in time, scientific research is its most important 
use—and one that can relatively easily be shared. This is 
also a use that both major powers are more clearly able to 
exploit than any other states at present. For these immediate 
objectives, internationalization, particularly a weak form of 
it, clearly would be preferable to any “national” solution. 

On the other hand, the aspirations of the principal objec- 
tors to any international solution for Antarctica, the Latin 
American states, are clearly imperialist. Thus these states 
would oppose any attempt to obtain free access to their 
claimed areas, for this might provide a basis for contesting 
their claims. These divergent objectives provide an insight 
into the conditions on which any Antarctic settlement that 
included all present claimants had to be built. 


31 For details, see ibid., pp. 172-173, 326. Incidentally the idea of an 
“American Antarctic” was used, perhaps unfortunately, by Secretary of State 
Cordell Hull in 1940 in asserting that “considerations of continental defense 
make it vitally important to keep for the twenty-one American Republics 
a clearer title to that part of the Antarctic continent south of America than 
is claimed by any non-American country.” This statement has repeatedly 
been used by Argentina and Chile in their conflict with Britain. 
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The Antarctic Treaty of 1959 


IN A LETTER addressed to Argentina, Australia, Belgium, 
Chile, France, Japan, New Zealand, Norway, the Soviet 
Union, the Union of South Africa, and the United Kingdom, 
the eleven other nations engaged in IGY Antarctic activities, 
President Eisenhower in 1958 proposed a conference in an 
effort to avoid Antarctica’s becoming “an object of political 
conflict” and to keep an area “open to all nations to conduct 
scientific or other peaceful activities” there under “joint ad- 
ministrative arrangements.’*? The invitation contained a 
strong assertion and reservation of all United States rights 
and interests in the Antarctic but went on to suggest that 
an arrangement could be made to keep the continent open 
while preserving all claims then in existence. The legal 
status quo would be frozen, permitting cooperation in scien- 
tific and administrative matters without the hampering 
effects of political considerations. Thus from the outset the 
idea of a permanent solution to the question of sovereignty 
in the Antarctic was abandoned, a political necessity if 
Argentina and Chile were to cooperate. 

All eleven nations accepted the proposal for a conference, 
though several, including the Soviet Union, made general 
reservations regarding territorial claims and other rights. 
These did not, however, go beyond what was implied in the 
United States proposal. Poland asked to be included in the 
proposed conference but in the end invitations were re- 
stricted to IGY powers in the Antarctic. 

The difficult preliminary negotiations were carried on 
with remarkable respect for their confidential nature for a 


$2 Text and accompanying Note in US. Dept. of State Bulletin, Vol. 38 
(1958), pp. 910-912. 
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full year. There was a general understanding that it would 
be wise to hold the conference only when there was at least 
broad agreement on the terms of the settlement. Finally, on 
31 May 1959 it was announced that an Antarctic Treaty 
Conference would be held on 15 October. 

The Conference duly met in Washington under the leader- 

ship of the United States representatives, Herman Phleger 
and Paul C. Daniels. Discussions were kept secret except for 
the opening remarks of each delegate. They reveal both the 
Latin American reluctance to consider the creation of re- 
gimes or structures or, indeed, “to change or alter anything,” 
and the more recent British inclination to go all the way 
and create an organization “with more effective and compre- 
hensive powers.”** The United States goals were more 
modest than the British. They were: 
To prevent the use of Antarctica for military purposes, and to 
assure that this continent should continue to remain an area 
where only peaceful activities are pursued. . . . To continue the 
valuable scientific investigation throughout Antarctica .. . and 
to promote the continuation of international cooperation for the 
purpose of such scientific investigation . . . in the same manner 
that was instituted during the International Geophysical Year. 
. .. To eliminate controversies arising out of territorial claims 
asserted in Antarctica and to eliminate, insofar as possible, any 
political rivalry which accompanies them. . . . Finally, . . . to 
establish a system of continuing consultation among the Govern- 
ments of countries actively engaged in scientific investigation in 
Antarctica. 


In less than seven weeks, the Conference hammered out 
the present Treaty, which was signed 1 December 1959, the 
first treaty signed by both the USSR and the West since the 


33 On 15 July 1958 India had again requested that the question of Ant- 
arctica, an “area . . . coming to have practical significance to the welfare 
and progress of all nations,” be considered at the General Assembly (United 
Nations Doc. A/3852), but it decided not to press the issue in view of the 
proposed Conference. 

34On the Conference, see The Conference on Antarctica, Dept. of State 
publication No. 7060 (Washington, 1960), and various documents Nos. | ff. 
(mimeo.). Also U.S. Dept. of State Bulletin, Vol. 41 (1959), pp. 650-651, 
911-917. 

35 Treaty Hearings, pp. 44-45. 





beginning of the cold war. All twelve signatories must ratify 
to bring the treaty into effect, an indication of the rule of 
unanimity that is found throughout the Treaty. Only three 
have not yet ratified—Argentina, Chile and Australia, and 
the latter has completed all but the final formalities.** Pend- 
ing the Treaty’s entry into force, the Final Act of the Antarc- 
tic Conference provided for consultations in Washington 
among the signatories to recommend desirable interim 
arrangements. 

Briefly, the Treaty provides for demilitarization of the 
Antarctic (Article 1) with full unilateral rights of inspection 
(Article 7), the promotion of scientific investigation and co- 
operation (Article 3), a “freezing” of the status of territorial 
claims (Article 4), a ban on nuclear explosions and the 
dumping of radioactive wastes (Article 5), peaceful settle- 
ment of disputes concerning the Treaty (Article 11), and the 
accession by other states (Article 13). To facilitate the ac- 
complishment of these aims, it provides a conference mechan- 
ism for consultations between the parties (Article 9). It 
does not make any arrangements for joint operations in 
scientific, exploitative, and developmental ventures at all, 
nor does it provide any elements of “government” for the 
area, which remains substantially an administrative vacuum. 
As the Treaty is written, scientists are left relatively un- 
hindered; provisions to maintain the peace are included; the 
Southern Hemisphere nations are reassured on missile bases 
and nuclear testing; and it is intended that territorial claims, 
though not eliminated, be kept in statu quo for at least 
three decades. And that is at most what is accomplished. 
Clearly the Treaty represents a compromise, with something 
for everyone. After a more detailed examination of its pro- 
visions we must ask how far such a settlement is likely to 
go toward achieving even those modest international goals 
asserted earlier by the United States negotiators. 

36 United States ratification on 18 Aug. 1960 was preceded by some heated 
discussions in Senate hearings and on the floor. Some of the objections 


raised have been indicated earlier. Ultimately the Senate advised ratification 
by a vote of 66 to 21 on 10 Aug. 1960. 
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Treaty Provisions 


The fourteen articles of the Treaty are designed, in the 
preamble’s terms, to ensure “the use of Antarctica for peace- 
ful purposes only” and to avoid Antarctica’s becoming “the 
scene or object of international discord.” Article 1 reiterates 
the call for peaceful use and expressly prohibits “any mea- 
sures of a military nature, such as the establishment of mili- 
tary bases and fortifications, the carrying out of military 
maneuvers, as well as the testing of any type of weapons.” 
The prohibition is broad and is intended to apply to all 
military measures. This is clearly a real derogation from 
“sovereignty,” a self-denying rule of substantial potential 
importance for some of the parties. 

Naturally, the distinction between “military” and “peace- 
ful” is often blurred—a launching pad built in Antarctica 
to accommodate a rocket carrying scientific equipment could 
be used to launch one with a nuclear warhead; the purpose 
for which a rocket is brought to the continent is equally 
known only to the possessor. Further, there is no organ 
established by the Treaty to decide the question of whether 
a particular ambiguous activity is “peaceful.” Despite this 
inherent limitation, the intent of Article 1 is quite clear and 
it is supported by an unlimited right of inspection by any 
party, including the right of overflight, as set forth in Ar- 
ticle 7. Presumably any substantial surface buildup would 
thus be discovered. Though bad weather and the vastness 
of the Antarctic might conceivably serve to conceal a small 
military operation from observation, the current limited 
usefulness of military operations, combined with the chance 
of discovery and reaction by other nations, probably makes 
this possibility remote. The Treaty does not offer any 
method of collective defense or establish any international 
force, even for police work. 

Article 1(2) leaves an opening for the continued use of 
military personnel and equipment for scientific research 
and other peaceful purposes. This is an obvious acknowl- 
edgment of the overwhelming importance of the type of 
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support rendered, for example, to United States scientific 
efforts principally by the Navy. It is a recognition of the 
probable necessity of such support in the future. 

Articles 2 and 3 provide for freedom of scientific investiga- 
tion and scientific cooperation as practiced during the IGY, 
including the free exchange of information, of observations 
and results, and of personnel. Close cooperation with inter- 
national agencies having scientific or technical interests in 
Antarctica is also suggested. No specific arrangements for 
scientific cooperation are included—the signatories are all 
members of SCAR and presumably felt that the SCAR ap- 
proach was satisfactory and avoided “political” complica- 
tions. We will of necessity return to the question of whether 
the very nature of scientific progress and discovery may not 
make it a source of future trouble. 

Article 4 contains the Conference’s approach to the thorny 
problem of territorial claims—the preservation of the status 
quo. The article provides that nothing in the Treaty is to 
be taken as a renunciation or a recognition of rights or 
claims or bases of claims to territorial sovereignty or as 
affecting any country’s recognition or non-recognition of the 
claims of other countries. No act taking place while the 
Treaty is in force is to serve to support or deny any claim 
or to create any rights, and new claims or enlarged claims 
to sovereignty are barred. In effect—in the term so often 
lovingly applied to the area—all claims regarding sovereignty 
are “frozen” while the Treaty is in force; Article 4 seeks 
to preserve all existing positions while opening the territory 
to peaceful scientific development without arousing the 
fears of claimants that they might thus see rival claims de- 
veloped. Whether it is in fact likely that the present can ever 
be frozen while the circumstances that produced it are chang- 
ing is another matter for speculation. 

Article 5 establishes for the first time anywhere a ban on 
nuclear explosions and the disposal in the Antarctic of 
radioactive waste materials. If all the contracting parties 
adhere to any broader international agreements on these 
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matters, those agreements are to apply to Antarctica. Use of 
atomic power plants and the like is not banned. 

The ban was not included in the original draft but was 
added to meet the concern of Latin American states in par- 
ticular. Since the wind inevitably blows northward, fallout 
from atmospheric tests presents at least a potential hazard 
in the Southern Hemisphere. When this proposal was first 
made at the Conference, the Soviet representative had to 
wait for instructions from Moscow, apparently because of a 
desire to avoid jeopardizing the Soviet bargaining position 
at the Geneva atomic talks rather than of an actual intention 
to conduct tests in Antarctica; but agreement was at length 
reached. These provisions may help to “‘sell” the Treaty in 
Latin America, where fear of nuclear testing is especially 
high. 

It has also been suggested, as the other side of the coin, 
that Antarctica is so desolate that testing might be con- 
ducted more safely and atomic wastes dumped more readily 
there than in a more populous place, and that without an 
enforcible world-wide ban on testing it is foolish to give 
up the possibility of using Antarctica in this way. Further- 
more, thermonuclear explosions below the surface of the 
ice might prove the best technique for opening more of the 
continent to mining or other development. Use of nuclear 
devices for developmental purposes in the Arctic has already 
been suggested, for example. 

All that can be definitely concluded at present is that 
the fears of the southern nations, whether realistic or not, 
are of real importance, while the technological loss is still 
highly problematic at best. And more definitive and wide- 
spread knowledge about possible fallout hazards is necessary 
before the Latin Americans can be easily educated to wel- 
come further experimentation for the development of an 
atomic Antarctic technology in which they might not be able 
to share. 

Article 6, as we have seen, sets the geographic limits to 
the Treaty’s operations. It includes the fixed Antarctic ice 
shelves, which are very important. Floating ice islands, how- 
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ever large, are excluded from the Treaty by inference, and 
rights on the high seas are expressly excluded. In view of 
existing controversies over the breadth of the territorial 
sea, the question of what constitutes the high seas was inten- 
tionally left vague. Also omitted from the Treaty as not 
worthy of current political discussion is the question, raised 
by some scientists, as to whether or not Antarctica is actually 
a continent or in reality only a group of islands with perma- 
nent ice over and between them. Even if the latter hypothesis 
should prove correct, the frozen “sea,” barring dramatic 
climate shifts, is much more like land than like the oceans 
we know and is best dealt with as territory. 

Article 7 provides for inspection in the Antarctic, another 
“first” for the Treaty. The contracting parties have the 
right to designate nationals to serve as observers and such 
observers “have complete freedom of access at any time to 
any or all areas of Antarctica.” “All areas” includes not only 
stations, installations, and equipment but ships and aircraft 
at points of discharge or embarkation as well. Aerial inspec- 
tion at any time over any area is also included. Further, each 
nation is obliged to notify the others in advance of expedi- 
tions, stations, and military personnel or equipment in 
Antarctica. 

While, as opponents have insisted, it is clear that any 
treaty can be broken and that the Soviet Union’s position 
with respect to the binding force of treaties between ‘“‘social- 
ist” and “‘capitalist’’ countries is equivocal at best, this sys- 
tem of inspection is impressive in its completeness. No en- 
forcement technique is provided by the Treaty—a violation 
will presumably call forth unilateral or collective protests 
from other parties—but the expressed theory is that making 
the area and every ship and installation completely open 
will in fact prevent the introduction of machines of war 
into the Antarctic. In the event of violation, the other 
nations are released of their obligations and no signatory 
is any worse off than before the Treaty. While no inspection 
system can be guaranteed as foolproof, the right to move 
anywhere at any time by land or air is as much as is con- 
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ceivable in a world of national states. Again, Soviet accep- 
tance of full inspection, albeit in a land over which they 
claim no sovereignty, is quite a departure—though, as will 
be shown, it is doubtful that the principle will prove to 
have wider applicability. 

Interestingly, it was the United States that insisted on 
unilateral inspection in opposition to British and French 
suggestions of an international inspection machinery. While 
a few joint operations have worked well in the past—the 
four-power police in Vienna and the international air con- 
trol center in Berlin, for example—the United States posi- 
tion was that adequate inspection could not be ensured if 
representatives from several nations had to be in agreement 
and available. The possibility of eventual joint arrangements 
was admitted, but it was feared that initial commitments to 
a joint inspection might mean that there would never be 
an effective system. It has nevertheless been asserted that this 
provision ‘“‘was not to prejudice at all the idea of inter- 
national inspection, under other circumstances.”*? 

Article 8 provides for national jurisdiction over persons 
in the Antarctic. Since an object of the Treaty is to avoid 
questions of territorial sovereignty, jurisdiction of observers 
and exchanged personnel remains with the country of which 
they are nationals, so that they may not be coerced by the 
power they are observing or working with. This should make 
the inspection provisions more effective. The article ex- 
pressly states that this particular arrangement is without 
prejudice to the positions of the parties with respect to other 
personnel. Jurisdictional problems are left to be worked out 
primarily through agreements. Given the facts of life in the 
Antarctic, where contacts have always been rather limited, 
these provisions may be sufficient; moreover, considering 
the strength of Soviet and Latin American feelings about 
territorial sovereignty, they represent important concessions. 

Argentina and Chile have criminal codes they claim are 
effective in Antarctica. New Zealand also purports to apply 


87 Treaty Hearings, pp. 69-70. Testimony of Mr. Phleger. 





its criminal code in its sector. The Treaty covers scientists 
and observers only, however. If a United States observer 
were arrested by Chile in the Chilean-claimed zone, it is clear 
from the Treaty that he would be subject only to the juris- 
diction of the United States. If an enterprising United 
States businessman were arrested in the same way, Chile 
would claim that its law governed while the United States, 
not recognizing territorial claims, would deny Chile’s right 
of sovereign power. There would then be an international 
controversy as to who had jurisdiction over the individual. 
This and like problems are not covered by the Treaty. 

As an interesting if currently unimportant sidelight, i 
may be pointed out that under this arrangement no law at 
all applies to acts of United States civilians in Antarctica 
from the United States point of view. Military personnel are 
subject to the Uniform Code of Military Justice and civilian 
visitors to United States installations have been asked to 
sign waivers subjecting themselves to these rules. In view 
of recent decisions of the Supreme Court limiting jurisdic- 
tion of military courts over civilians, it is hard to say even 
that civilians accompanying the armed forces are subject 
to the military code. Certainly Federal law would not seem 
to apply under territorial theories of jurisdiction to acts of 
a civilian in the Antarctic under his own auspices who was 
not at a United States base. 

Article 9 sets the rather limited pattern for a mechanism 
for future political cooperation. Two months after the 
Treaty becomes effective, the original signers are to meet 
at Canberra, and thereafter consultative meetings of the 
parties are to be held periodically to consider and recom- 
mend measures in furtherance of the Treaty’s aims, includ- 
ing facilities for inspection, preservation of wildlife, scien- 
tific cooperation, and questions of jurisdiction. Reports of 
observers are to be channeled to this body, though pre- 
sumably information as to violations of the military ban 
would be sent at once to the home government. The consul- 
tative body will not act or administer—it stops with recom- 
mendations to the home governments. To take effect recom- 
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mendations need unanimous approval, but it is clearly 
specified that no veto applies to the exercise of Treaty rights, 
such as the right of inspection, which need no party’s consent. 

The participants at these periodic meetings will be all 
the original signatories and, in addition, acceding states 
during such time as the latter conduct substantial scientific 
research in Antarctica. In this connection, Article 13 opens 
the Treaty to accession by any member of the United Na- 
tions or by any other state invited to accede with the consent 
of all contracting parties. Such states will then be parties 
but would not be authorized to send representatives to the 
consultative body unless their nationals conduct research in 
Antarctica. Thus, for example, if the People’s Republic of 
China were to be seated in the organs of the United Nations, 
it would automatically be entitled to accede and to repre- 
sentation on the consultative body if it conducted research 
in Antarctica.** Other governments such as those of West 
and East Germany, which do not belong to the United 
Nations, would be subject to a veto. They would not, how- 
ever, appear to be barred from sending a scientific expedi- 
tion to Antarctica provided their intentions were clearly 
“peaceful.” 

It is apparent from the very limited role of coordination 
and planning allocated to the consultative committee that 
the Treaty Conference preferred to move very slowly— 
perhaps barely perceptibly is a better term—in the area of 
integration and actual international administration. It chose 
a path of accommodating the states that have thus far re- 
fused to contemplate any potential “surrender” of their 
“governmental” rights, rather than risk a breakdown of the 
Conference. The United States representative has suggested 
that any further essential international administrative func- 
tions can be worked out at a future date. 

In Article 10, the parties undertake to “exert appropriate 
efforts . . . to the end that no one engages in any activity 


38 A thorny problem would arise if the credentials of the People’s Repub- 
lic’s representatives were accepted, for example, by the General Assembly 
but not by the Security Council. 
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in Antarctica contrary to the principles of the present 
Treaty.” This interesting provision has been interpreted as 
an agreement by the parties to join together if necessary to 
see that the Treaty is lived up to by parties and non-parties 
alike. Theoretically the Soviet Union might thus have to 
enforce compliance by Communist Chinese in Antarctica, 
though the prospect is hardly a realistic one at present. 

Article 11 deals with the settlement of disputes arising 
among parties to the Treaty concerning its interpretation 
or application. It does not apply to earlier disputes over 
claims. Methods of settlement including negotiation, in- 
quiry, mediations, conciliation, arbitration, judicial settle- 
ment, or other peaceful means are suggested, depending on 
the parties’ agreement. If such means fail, the matter may 
be referred to the International Court of Justice for settle- 
ment, but only with the consent of all parties to the dispute. 

During the negotiations, suggestions were made for com- 
pulsory jurisdiction of the Court. This, however, was opposed 
by several states. The USSR has never been willing to submit 
to its jurisdiction. Argentina and Chile opposed compulsory 
use of the Court just as they have consistently refused British 
attempts to bring the disputed Antarctic claims before it. 
Their earlier opposition has centered on the impropriety 
of submitting “national territory” to a judicial decision, 
since sovereignty is so clear that no “third person” may 
judge this domestic issue, and on the insistence that existing 
rules are quite inadequate to the problems of this new area. 
Indeed, the inchoate and vague state of the “law” may give 
the claimants good reason for insecurity as to the “justice” 
of their claims by old standards and make them fear an 
unfavorable “‘political’’ decision by the Court. 

The United Kingdom originally tried to bring the claims 
issue before the Court by offering to defend any action 
brought, and in 1955 it made a unilateral application to 
the Court. This had to be dropped from the Court’s list in 
1956, since neither Chile nor Argentina is bound by the “op- 
tional clause” and neither would consent to appear. It has 
been suggested that national feeling in these countries is so 
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intense that a government that submitted to a court or 
arbitral decision might well fear being overthrown simply 
for going that far. 

In view of continued opposition in the United States to 
repeal of the Connally Amendment’s limitation on United 
States participation in Court cases, blanket agreement on 
submissions to the Court in the Treaty might also have 
stirred additional opposition in that country. The United 
States delegation to the Antarctic Conference nevertheless 
joined in the fight for compulsory jurisdiction, on the 
ground that any matter in Antarctica was inevitably inter- 
national and not essentially within any nation’s domestic 
jurisdiction. This accords, of course, with the United States 
position with respect to sovereignty in the Antarctic gene- 
rally, and it is quite understandable that the Latin American 
states, which legislate for their Antarctic provinces as part 
of the homeland, would not do anything that implied ac- 
ceptance of such an interpretation.” 

Article 12 provides that the Treaty is of indefinite dura- 
tion. It may be amended at any time by unanimous agree- 
ment of the consultative parties. After thirty years amend- 
ments can be proposed by majority agreement, including a 
majority of the consultative parties, and if such amendments 
are not agreed to within two years, any party may withdraw 
on two years’ notice. If a contracting party, after agreeing 
to an amendment, fails to ratify it within two years, it is 
deemed to have withdrawn from the Treaty; but no with- 
drawals are permitted for at least the first thirty-four years 
in all. 

The rather complex provisions of Article 12, like those 
of Article 9, are clearly designed to enforce the unanimity 
rule. At the Conference, there was a major dispute as to 
whether the Treaty should be perpetual or should have a 


39 As a minor point, it may be noted that other parties to this Treaty, 
otherwise bound by the compulsory jurisdiction features of the Optional 
Clause, are apparently thus released by the Treaty from the duty vis-a-vis 
each other to appear before the Court when summoned in disputes based on 
Antarctic matters. 
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fairly short termination date. The final adjustment was 
predicated on the idea that 

if after 30 years of operation a majority, including a majority of 
the consultative parties, thought that there ought to be a change 
and that [such] change had . . . merit, then a party should be 
able to release itself from the treaty if the change did not come 
into force.*° 


For thirty-plus years, the original parties are thus bound, 
but this article is also interesting in that it introduces some 
degree of flexibility (eventually) into the agreement. It has 
frequently been suggested that colonial settlements of the 
past have too often been inflexible even in the face of 
changed political power positions. While this is purportedly 
not a colonial settlement, it is obviously intended to be a 
substitute for one, and it may be that an even greater degree 
of flexibility would have been desirable. 

To summarize, the Treaty thus provides for military 
neutralization with inspection; postpones perhaps for thirty 
years, perhaps indefinitely, some aspects of the issue of legal 
sovereignty; provides for scientific freedom of access; and 
provides for periodic consultations among the interested 
parties. Nevertheless, it leaves some untidy legal ends: no 
nation is clearly sovereign anywhere; no substitute inter- 
national administrative organs are established; the resulting 
administrative vacuum is likely to cause irritations if any 
sizable population is ever at work in the Antarctic. Yet some 
patterns have been established which, in terms of the prob- 
able limited strategic and economic importance of the area, 
may well serve its short-run needs. 


Strategic Implications 


The natural difficulties in the path of any substantial 
military use of Antarctica, combined with the Treaty pro- 
visions, offer a real hope that the area can be neutralized 
militarily. Of course, new techniques, atomic or conven- 
tional, may change strategic thinking, and if the Antarctic 


40 Treaty Hearings, p. 57. 
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becomes militarily significant, the same problems faced in 
such strategically important situations as the Arctic and 
outer space, for which open inspection of this type is cur- 
rently outside the range of political contemplation by na- 
tional leaders, will come to the fore. In any conflict in 
which the national interest is threatened, states have not 
hesitated to ignore the legal neutralization of areas, and 
statements at the Antarctic Conference indicated a recogni- 
tion that the right of self-defense was not (and could not 
be) compromised by the Treaty.* 

In sum, the provisions for the inspected neutralization of 
the Antarctic seem adequate in the current political context, 
at least as far as the important major-power activities in 
the area are concerned. However, the rest of the Treaty is 
not as strong as the demilitarization provisions and could 
carry these down with it. Important omissions from the 
Treaty, such as the lack of a final settlement of the claims 
issue and the lack of a truly shared program of scientific 
studies, plus the omission of all economic activities from 
the Treaty’s purview, may very well cause the reversal of the 
underlying assumption that Antarctica is not worth fighting 
about. 

It has been suggested that the Treaty itself, technically, 
meets all the criteria for a “regional arrangement” under 
Article 52 of the United Nations Charter. There are pro- 
visions for consultation, peaceful settlement of disputes, a 
defined area, a limitation of the area to peaceful uses, and 
a requirement that all acts in the area conform to Charter 
principles. If the Treaty is considered such a regional agree- 
ment, the parties are expected to keep the Security Council 

41 At the Conference, Secretary of State Herter issued a statement declaring 
that for the governments of the United States, Argentina, and Chile “the 
Antarctic Treaty does not affect their obligations uader the Inter-American 
Treaty of Reciprocal Assistance.” Robert D. Hayton has pointed out that to 
the extent military measures might be applied under the Rio Treaty to 
the Antarctic portion of the Western Hemisphere Security Zone, there is 
in fact a conflict between the treaties, and that the conflict in obligations 


is not ended by a statement. “The Antarctic Settlement of 1959,” AJIL, Vol. 
54 (1960), pp. 366-367. 
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informed of peace and security maintenance activities.” The 
Treaty is actually silent on the point of whether or not the 
parties intended it as a regional arrangement. 


Advancement of Science 


If scientific ventures are in fact the only ones likely to be 
of interest in the foreseeable future, the Treaty is useful. 
It assures and regularizes free scientific access to the Antarctic 
for those willing and able to devote national resources to the 
task. An intentional omission is immediately evident, how- 
ever: the Treaty attempts to create a political framework 
within which scientists of various nations can work freely, 
but it does not obligate them to do so in a clear-cut manner 
and it provides no structure for marshaling their collective 
efforts in the world’s or even in Antarctica’s or their own 
long-run interests. 

The importance of Antarctic observations and research 
in weather conditions and the special usefulness of Antarc- 
tica for land and atmosphere studies has long been evident. 
Since the Southern Hemisphere’s weather (and in fact al! 
the world’s weather) is influenced by the Antarctic, there is 
a very real economic and scientific interest in all polar 
phenomena. Even now the World Meteorological Organiza- 
tion coordinates information from national weather services 
on a world-wide basis and, while not an operating agency, 
performs the interesting function of receiving weather re- 
ports from Antarctic whaling ships which use secret codes so 
as not to reveal their positions. 

Further, a series of weather satellites on polar orbits 
would pass over the South Pole and a receiving station at 
or near that point, properly equipped with computers and 
the like, would receive on each pass a flow of information 
from over the entire globe. The North Pole, being in the 
Arctic sea, is not of comparable usefulness. Yet the direct fur- 
thering of cooperation in scientific investigations has been 
left by the Treaty to the nominally non-governmental SCAR. 


42 Tbid. 
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One reason frequently asserted for this approach is that 
in this way scientific progress can be kept free of political 
considerations. Such a comment appears to be either naive 
or cynical, for scientific activities have themselves inevitable 
political overtones. In a real sense, whatever advances science 
furthers strategic techniques: a station useful for gaining 
knowledge of our environment is ultimately strategically 
important by its very nature. Governments would not allo- 
cate resources to these tasks if research did not tend to have 
political results, however indirect. Significantly, most of the 
IGY-SCAR type of cooperation in Antarctica since mid-1957 
has been government-supported, and sustained and supplied 
by use of military and naval forces on peaceful missions. 

In a world of rapid technological change and frequent 
important scientific discoveries, it is too much to assume 
that science can be completely apolitical, even if the scien- 
tists involved would like it that way and really believe it 
to be so. At the least, success in scientific operations would 
serve to enhance a nation’s prestige position in the world. 
More important, a success in the form of a scientific dis- 
covery or a new technique might well cause a nation to 
overthrow a political settlement in the hope of realizing 
the newly discovered potential of political, strategic, or eco- 
nomic importance. The more scientists learn about Antarc- 
tica, the closer their governments are to knowing its real 
potential, and the closer, perhaps, to renewed conflicts over 
this value. 

Clearly this does not mean that Antarctica’s highest cur- 
rent use, its availability as an uncluttered scientific labora- 
tory, should be abandoned. But it does mean that the world 
runs the risk that a weakly organized program of self-policed, 
voluntary, “apolitical” cooperation in the field of science 
may in the long run be insufficient to the task of providing 
a secure, peaceful, non-contentious, orderly development of 
the last continent. Thus the decision to rely on voluntary 
cooperation between national scientific programs, rather 
than on an internationally administered program, is a polit- 
ical decision, perhaps the most important political decision 
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of the Treaty Conference. For different but probably equally 
short-sighted reasons, neither the scientists nor their govern- 
ments have wanted to be inconvenienced by effective inter- 
national commitments to organize and share the scientific 
exploitation of the Antarctic. 


The best chance to internationalize the scientific output 
of Antarctica may thus have been missed, but the decision 
is not irrevocable. Under the present Treaty, potential roles 
for functional international organizations interested in re- 
search, such as the International Atomic Energy Agency 
(IAEA), theoretically exist. These alone would not be 
enough, but the Treaty does not prohibit the establishment 
of an international operating agency of some sort to assure 
that all results would be freely made available and to avoid 
any national advantage that might accrue from unilateral, 
if coordinated, scientific programs. Despite potentially bitter 
opposition from national groups and the possible diminu- 
tion of national effort and support if there is no sense of 
competition and no possibility of exclusive national gain, 
all or some part of such an organized international approach 
is still politically desirable and is feasible. The organization- 
al form could easily be tailored to meet the needs of the case 
as has so often been done in the past. 


Economic Considerations 


The Treaty is silent on the Antarctic’s economic future 
and thus may permit the development of a situation in 
which national claims may again be vigorously asserted. ‘The 
lure of sudden wealth would lead either to conflict or to 
an ex post facto attempt to deal with a situation which might 
have been settled now, thus avoiding crises. A find of tre- 
mendous value in the Palmer Peninsula, for instance, could 
not but lead to a renewed conflict between Argentina, Chile, 
and the United Kingdom, at least on the diplomatic level. 


There are provisions neither for meeting the needs of 
exploitation and development on a multinational basis nor 
for free access for purposes other than scientific ones. The 
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Antarctic’s potentially valuable economic resources are cer- 
tainly not now being developed, and the Treaty does nothing 
to remedy this deficiency. 

In this connection, we should recall that an International 
Whaling Commission has for some years regulated this in- 
dustry in the Antarctic, though not with outstanding success. 
Under Article 3 of the Treaty, cooperative working relations 
are encouraged with the appropriate specialized agencies 
of the United Nations and other international organizations. 
Presumably this means that IAEA might be called on to 
offer advice, set safety rules, and possibly undertake to estab- 
lish the facilities, plant and equipment, and even the staff 
to provide nuclear energy in the area. Similarly, the Inter- 
national Civil Aviation Organization might, under Articles 
69, 70, and 71 of its Convention, establish jointly supported 
navigation and base facilities, as it has in such places as 
Iceland and Greenland, as well as pay for their development 
and man them if so requested. There is no requirement in 
the Treaty, however, that the parties cooperate even in these 
functional activities, and such cooperation is not now on 
the horizon. 

Further, however unlikely it may now seem that impor- 
tant resources will be discovered in the Antarctic, it would 
have been wiser for the nations involved to have gone 
further and placed the development of the continent on a 
secure international basis. Even now this could be done, 
possibly without changing the present Treaty’s approach to 
formal claims. One might suggest, for example, formation 
of an international development company, free to move 
anywhere, with profits to be shared on the basis of contribu- 
tion of effort and money. The international company might 
be kept open for all nations of the world desiring to con- 
tribute. Such governmental companies and commissions are 
no longer novelties on the international scene. As usual, a 
variety of institutional patterns could be evolved, but the 
important point, which the present Treaty does not cover, 
is to prevent conflict from developing over the question of 
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territorial claims to riches and also to speed the potential 
economic development of Antarctica for the benefit of all.* 


The Claims Issue 


The usefulness of the treatment of national claims in the 
Treaty will only be determined as the years go by. It may 
prove to be a politically ingenious method of opening the 
continent freely and peacefully to all, or a prelude to conflict, 
or of little actual importance. Which one will depend partly 
on how much of the area’s activities are ultimately covered 
by the Treaty’s approach to future claims. 

Whatever national claims do exist are retained intact 
under the Treaty, yet the position of the Soviet Union and 
the United States of not recognizing the claims of other 
nations to territorial sovereignty is also clearly reserved. 
Moreover Article 4(2) seems to mean that activities cov- 
ered by the Treaty and undertaken while the Treaty is 
in force will not form the basis of future claims either for 
those who have already made formal claims or for those 
who have refrained from so doing. Despite the potential 
difficulties involved in determining whether a claim asserted 
in the future is truly a “new” claim based on new activities 
under the Treaty or only a restatement with new vigor of an 
old and inchoate claim, it appears that such niggling con- 
tentions would be contrary to the spirit if not the letter of 
the Treaty. 

This enforced maintenance of the status quo has already 
been subjected to attack in the United States as perhaps 
improving the position of past claimants at the expense of 
that country. It is pointless to review the argument here, 
but its crux is that old claimants will stand alone in having 
set up at least the basis for claims in a period when such 
moves were not barred by any international commitment. 
It must be recalled both that no claims are now universally 
recognized as having been perfected and that no signatory 


43 From time to time there have been suggestions that the United Nations 
itself be empowered to license scientific expeditions or pai eer ventures 
as a way of obtaining direct revenue. 
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gives up rights previously acquired. If the need arose, it can 
be presumed that any party would assert such claims based 
on past activities and even on future, non-covered activities 
(such as economic ones) as it felt necessary. 

Of potentially greater importance is the position of na- 
tions not now active in the Antarctic. If nationals of a 
non-member arrived in numbers to create a permanent 
settlement, the Treaty could not be taken to constitute a 
waiver of the non-member’s right to make claims based on 
settlement and exploitation, and it does not seem likely that 
the obligation of members to exert efforts toward assuring 
compliance by non-members (Article 10) would apply to 
their attempts to establish new claims through peaceful 
activities in any case. The Eastern Greenland Case, already 
referred to, is also authority for the principle that a later 
settlement of an area gives greater rights in international 
law than a prior discovery and assertion of rights not fol- 
lowed by some form of use. 

Clearly most of the world’s nations do not now covet 
positions in the Antarctic, but the interests and frustrations 
of several non-signatories—China, Germany (East and West), 
several Latin American states, and perhaps India, to list 
just some of the potential contenders for sovereign rights 
or at least free access—may some day have to be considered. 
It might have been wiser to insert in the Treaty a specific 
agreement not to recognize any future claims. 

If the Antarctic remains essentially only of scientific in- 
terest and if only contracting or acceding parties are inter- 
ested in undertaking research there, few problems involving 
sovereignty should arise under this settlement. If either 
condition does not prevail, some extension of the Treaty’s 
waiver of activities as the basis of claims would be required 
for the Treaty formula to prove workable without friction 
in the long run. 

All this may again not prove a serious problem simply 
because the old claims are themselves so imperfect. And 
of course it will not prove serious if for some reason interest 
in the area decreases over time. With the passing of time, 
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the Treaty’s “freezing” of claims may lessen current rivalries 
and end, for example, the three-way dispute over the Palmer 
Peninsula area. 

There is in this connection the hopeful precedent of the 
British-United States Agreement of 1939 with respect to the 
uninhabited islands of Canton and Enderbury in the Pacific. 
Both nations claimed the islands, which were useful primarily 
as stop-overs for trans-Pacific aviation. Under the agreement, 
decision on the legal status of the islands was put off for fifty 
years with airstrip facilities to be made available to nationals 
of either, though close to “outsiders.” While this was a 
binational rather than multinational approach, it did solve 
the immediate problem amicably. With the development of 
longer-range aircraft the islands have lost most of their 
importance and presumably will not again be a source of 
contention. 

In any case, a postponement now may make a more com- 
prehensive and definitive solution easier later, unless the 
area becomes dramatically useful. It is possible that this 
first step toward using the area as if it were terra communis 
may demonstrate the utility of such a definitive internation- 
alization—in the long run the most secure way to neutralize 
any area. 

As it stands, the Treaty cannot be considered a final 
settlement of the Antarctic question. Problems of national 
interest and prestige may have been “frozen.” They have 
not been removed, though no doubt it was the hope of many 
of the signatories that they would die away. 





The Treaty As Precedent 


EVEN WITHOUT supplementary agreements, the Treaty may 
serve the present limited needs of the Antarctic area. It is 
the hope of many that the Treaty may equally point the 
path to peaceful settlement of other questions, such as dis- 
armament and control of nuclear explosions, and to the 
neutralization of other areas of potential conflict, such as 
the Arctic and outer space. In the sense that the Antarctic 
settlement of 1959 shows that agreement can be reached 
among the major powers on at least some issues where their 
interests are currently similar, it is a hopeful precedent. It 
seems nonetheless quite certain that even the limited co- 
operative, open regime established by the Treaty will prove 
unacceptable and inadequate for other situations in which 
there is a fundamental major-power clash of interest. 

Recent history gives evidence that the Treaty will prove 
sut generis. The Treaty embodies at root a big-power solu- 
tion which provides an international framework for unlim- 
ited national programs in the one field considered to be of 
major current interest—scientific knowledge. It is perhaps 
the best arrangement possible between those parties at pres- 
ent. At least it is peripherally international and there is 
some hope that it can be modified if and when the need 
arises. Yet for other areas where national security is more 
clearly involved, acceptance of the major innovation of the 
Treaty, the inspected demilitarization, will not be equally 
achievable, and utilizing the remainder of the Treaty as 
direct precedent would yield merely an internationally ap- 
proved major-power competition under cover of the familiar 
pious promises of self-policing. A brief analysis of these other 
more dismal situations should make these points. 
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Disarmament and Nuclear Testing 


A prime reason why the present Treaty can take the 
Antarctic out of the arms debate is that the continent is not 
now and has never been the site of an arms or fortifications 
race. Naval raiders used its waters and the Argentines and 
British once talked at machine-gun point, but in a real 
sense, the area has never been “armed.” This should serve 
as a warning to the nations now engaged in the race for 
space. It is inevitably easier to ban weapons from a new 
area than it is to remove them once they exist as part of a 
nation’s complex and interdependent defense structure. The 
Treaty seeks to preserve a present peaceful status quo rather 
than force a retreat from a point of tension. This is simply 
not the case with disarmament in general. 

The Antarctic continent is vast, dificult, and empty. No 
one has a present military use for it. Operations and supply 
problems range from difficult to next to impossible. Move- 
ments of large quantities of men and matériel to the area 
would be reasonably observable—and once they were there, 
what current purpose could they serve that could not more 
efficiently be done elsewhere? Through the existing pattern 
of international cooperation and exchange of personnel at 
least an informal observation system is already a fact. And 
there are now no enforceable national boundaries to limit 
an observer’s activities. 

The disarmament discussions show that no major power 
would be willing to limit its own activities or have unlimited 
numbers of foreign observers free to move anywhere at any 
time in its homeland. When pressed on the use of limited 
international inspections into Soviet territory to locate pos- 
sible underground nuclear explosions, for example, the 
Soviet Union proposed a maximum of three a year, a number 
hopelessly inadequate to offer any real chance of detecting 
illicit explosions within Soviet borders.“ 

” 44 As a sidelight it should be noted that the Geneva Conference on the 
Discontinuance of Nuclear Tests suggested that eight monitoring stations 


in the Antarctic would be useful in detecting underground tremors that 
might indicate a nuclear blast. 
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It is abundantly clear that the Treaty provisions with 
respect to testing and inspection are not a guide for national 
territories and, in fact, should not be. It cannot be too 
frequently asserted: A secure plan for total world disarma- 
ment or even total nuclear disarmament requires the prior 
creation of a world force for law and order, indeed of at 
least a federal world government. Only if, by demonstrating 
the workability of a regime of “peaceful competition” be- 
tween the United States and the Soviet Union, the Antarctic 
Treaty turns out to be a step on the long road to the pre- 
requisite mutual trust will it have been symbolically useful 
as a precedent for disarmament and world order. 


The Arctic 


In the popular conception, the Arctic and the Antarctic 
are closely linked, yet the two are much better understood 
in terms of their contrasts. It has been said that the Arctic 
is a hollow and Antarctica is a hump. Both are cold, yet 
Antarctica is much colder and much more forbidding. Over 
a million people live north of the Arctic Circle; the largest 
number ever to be in Antarctica in the course of a year is 
under 10,000 and the largest number to winter there is in 
the hundreds. 

The Arctic is a great sea, an oceanic basin, hemmed in by 
the continental masses of North America and Eurasia and by 
the North Atlantic islands but open at both ends through 
the Bering Strait and the Norwegian Sea. The ice moves and 
shifts—United States submarines on cruises under the ice 
have always found clear water for surfacing, and it has been 
authoritatively stated that nuclear submarines can go “any- 
where” in the Arctic. Antarctica is essentially a land mass, 
surrounded by ice-covered or ice-choked seas. Great-circle 
routes over the north provide the shortest distance between 
economic and military giants of the earth. Commercial 
planes of Britain, France, Japan, Scandinavia, the United 
States, and other nations are successfully flying Arctic or 


45 See remarks of Dr. Waldo Lyon, The New York Times, 15 Sept. 1960. 
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sub-Arctic routes and finding more favorable flying condi- 
tions than over the standard North Atlantic runs. The 
Antarctic is of little relative strategic importance. Most of 
the world’s land mass lies in the Northern Hemisphere and 
90 per cent of all the world’s people live north of the 
Equator. Ten of the world’s largest cities, in fact, lie between 
the Arctic Circle and the Tropic of Cancer, and only nine 
cities with a population of over a million lie outside that zone. 

Given these geophysical and geopolitical facts, it is clear 
that the two areas will receive different treatment by the 
powers of the world. In the Arctic the Soviet Union as early 
as 1926 asserted territorial claims to the land, islands, and 
perhaps to major ice formations within the triangular sector 
limited by its borders and the Pole, though this encompasses 
what seem clearly to be parts of the high seas. It has on occa- 
sion claimed sovereignty in the entire air space within the 
sector as well. Canada, which originated the sector theory, 
claims all lands, known and unknown, in its arctic sector. 

The strategic significance of the Arctic, lying between the 
Soviet Union and the United States, is tremendous, as is 
demonstrated by the United States aircraft and missile 
early-warning stations strung out across the north. The well- 
known DEW Line (Distant Early Warning) is at 70 degrees 
N. latitude, well within the Arctic Circle, and the newer 
Ballistic Missile Early Warning System also relies on far 
north bases. At one point Siberia is only 56 miles from 
Alaska, and Little Diomede Island (U.S.) and Big Diomede 
Island (USSR) are only five miles apart, less than half a 
minute by slow jet. 

Unlike Antarctica, the Arctic is thus already “armed” and 
an arena of great-power interest, concern, and fear. Inspec- 
tion and neutralization programs have already been sug- 
gested for the Arctic—and rejected. In July 1955 at the 
Geneva summit meeting, President Eisenhower submitted a 
general “open skies” plan which the USSR rejected. The 
United States then offered to restrict the scheme to a desig- 
nated zone in the Arctic; this, too, failed to arouse Soviet 
interest. 
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Then in mid-April 1958 the strategic importance of the 
Arctic was again demonstrated in the Soviet Union’s pro- 
tests to the Security Council about flights of armed United 
States bombers over the Arctic toward Soviet targets in 
response to unidentified radar appearances. These were 
termed “provocative actions” by Foreign Minister Andrei 
Gromyko, who suggested that protection of Soviet interests 
might require “immediate steps to remove the approaching 
danger.” The Security Council debated the matter but a 
Soviet resolution condemning the United States action was 
withdrawn for lack of sufficient support. The incident raised 
fears in many other countries, despite United States explana- 
tions of interlocking safety measures, of a chain reaction 
touched off by erroneous radar readings which could result 
in a total, disastrous war through error. Missiles with a 
continent-to-continent transit time across the Arctic of only 
thirty minutes have served to increase these fears. 

At this time, in an inadequately remembered move to 
ease world tensions the United States suggested that the 
Security Council consider a proposal for prompt establish- 
ment of an international inspection system in the Arctic, 
directly under the United Nations. The objects were both 
to preclude surprise attack and to lessen the chance of war 
by error; technical arrangements were to be settled at a 
conference of all states having Arctic territories. The pro- 
posed “northern zone of international inspection against 
surprise attack,” was to include 
all the territory north of the Arctic Circle of the Soviet Union, 
Canada, the United States (Alaska), Denmark (Greenland), and 
Norway; all the territory of Canada, the United States and the 
Soviet Union west of 140° W. longitude, east of 160° E. longitude 


and north of 50° N. latitude; . .. all the remainder of the Kam- 
chatka Peninsula; and all of the Aleutian and Kurile Islands. 


The plan was to include advance notification of flights and 
other significant military moves, radar monitoring, and 


46 United Nations Security Council, Official Records, 13th Year, 814th Mtg., 
29 Apr. 1958, para. 39. 
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ground inspection stations. Finland, Iceland, and Sweden 
were to be brought in as well. 

The proposals for an ‘‘Arctic Patrol” were well received 
in the non-Communist world, but the Soviet Union branded 
the plan “a diversionary maneuver,” and after bitter debate, 
vetoed it. 

The United States is sensitive, too, as can be seen in 
the history of some early proposals for IGY activities in 
the Arctic. At a conference in May 1956 United States 
delegates proposed a joint program with the USSR of aerial 
photo-mapping to obtain a composite picture of Arctic 
pack-ice patterns. The USSR then suggested that each na- 
tion’s photo reconnaissance planes shuttle between Mur- 
mansk, and Fairbanks, Alaska, at opposite ends of the long 
axis of the Arctic Ocean. In fact the conference adopted a 
resolution recommending that 
regular aerial photographic traverses of the Arctic Basin be car- 
ried out with the objective of securing comprehensive data on 
sea ice distribution, lead patterns, and degrees of ice concentra- 
tion. 


The United States was apparently upset by the idea of 
Soviet planes landing at Fairbanks, near two of its important 
Air Force bases, and in September 1956 suggested landings 
at Nome, which is almost within sight of Siberia. Soviet 
spokesmen then gave assurances that they would unilaterally 
provide information on ice conditions on their side of the 
Pole. They also said, in effect, that if the United States 
needed help in photographing the ice on its side of the Pole, 
the USSR might help out. The multinational program was 
thus stillborn. 

In a more recent attempt at something of a thaw, Cana- 
dian, Soviet, and United States scientists tentatively agreed 
in early 1960 to exchange and pool data on ocean-basin 
soundings in the Arctic. This was seen as a reversal by the 
United States Navy, which had kept secret all new sound- 
ings in waters over 300 fathoms deep. 


47 CSAGI, Bulletin d’Information, No. 7 (1956), p. 68. 
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The extreme sensitivity displayed by the Arctic powers 
is reasonable, considering the likelihood that a major-power 
war would probably use the skies above the Arctic as well 
as its seas and even its land formations. Both the Soviet 
Union and the United States have populated territory in 
the Arctic. Neither, it appears, would actually consider, at 
this time, a completely open regime for the Arctic which, 
like that for Antarctica, included provisions for unlimited 
aerial inspection and complete freedom for ground inspec- 
tors. 


Outer Space 


Outer space is like the Antarctic in that it is at present 
unpopulated. It is infinitely vast, difficult of access, and, 
so far as we know, not yet an armed arena. Its full poten- 
tialities, military and economic, are still partly an unknown 
quantity. Technology has only now opened both regions 
to important exploration. Both the Soviet Union and the 
United States have refrained from making claims to sover- 
eignty based on past activities and have rejected the notion 
of national claims in this unconquered realm, but both 
have reserved the right to make claims. Like Antarctica, it 
needs a program of neutralization, demilitarization, perma- 
nent renunciation of claims, and scientific cooperation, as 
well as internationally regulated free access and economic 
development for the benefit of all men. Unlike Antarctica, 
no claims to ownership have been made. 

Outer space differs crucially from Antarctica. Every ac- 
tivity of man in outer space is a potential threat, direct or 
implicit, to every nation on earth. A Soviet commentator 
has recently, for example, in effect rejected the idea that 
there may be some height above the earth at which satellites 
capable of observing the earth can “legally” circulate freely.® 

The results of this difference are readily observable. Lead- 
ers of both the United States and Soviet governments have 


48 Comments by G. Zhukov, in International Affairs (Moscow), No. 10 
(1960). 
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repeatedly suggested that outer space be limited to peaceful 
uses, but neither nation has been willing to start negotia- 
tions to effectuate this goal except on conditions unaccept- 
able to the other side. 

Unlike scientific investigation in Antarctica, even a peace- 
fully conceived mission into outer space represents a poten- 
tial threat. Without full international inspection on the 
ground or (in the future) in space or without an interna- 
tional launching, every satellite, whatever its stated purpose, 
must be considered a potential weapon or weapon carrier. 
While on the ground and in the powered stage, a rocket 
designed to boost a peaceful satellite into orbit is indis- 
tinguishable to nervous defense forces from an ICBM. 
Furthermore, the definition of “peaceful” is and will remain 
ambiguous. A weather satellite will “see” and report on the 
ground over which it passes, and weather itself is of both 
peaceful and strategic importance. An active communications 
satellite may interfere with radio and radar on earth. A 
navigation satellite that helps merchant ships fix their 
courses will also permit missile-carrying submarines to take 
accurate fixes. To the United States a Midas satellite de- 
signed to spot missile launchings and hence warn of a 
surprise attack is obviously a “peaceful” satellite, while in 
Soviet eyes it is considered a vehicle for “espionage” and 
ipso facto ‘‘aggressive.” And so it goes. 

In addition, the space stations of the future and bases 
located on the moon and planets may become potent threats 
in the opinion of many of the military experts. The celestial 
bodies are presently even farther beyond our grasp than is 
the Antarctic, but this situation is changing rapidly. In not 
much more than a decade, we are told, men using adapta- 
tions of present equipment can be on the moon and even 
on Mars. No nation thus far has been willing to give up 
the potential and theoretical advantages of a unilateral as- 
sault on outer space merely to avoid conflict. 

There are many indications of the hard positions of the 
powers—of the fear of losing a potential gain or of rendering 
the nation vulnerable in some way, or of just being cramped 
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by international obligations imposed by an overwhelming 
majority of apathetic non-space powers. In one direct paral- 
lel with the Antarctic, the United States proposed in 1960 
that nuclear explosions be banned in outer space and that 
no nuclear weapons be placed there. Such weapons, placed 
in any readily observable, supposedly peaceful satellite or 
established on distant orbits to be recalled as desired might 
be very hard to discover once launched. The Soviet Union 
at first categorically rejected these ideas but has moved to 
include them—as a step concurrent with withdrawal of all 
United States overseas bases. In any case, the designing of 
a secure system of inspection and enforcement for a space 
ban would be very much more difficult than that for Ant- 
arctica. 

It is indicative that from the start Soviet-Western coopera- 
tion in space activities during the IGY was far less complete 
than in Antarctic programs. The USSR, apparently because 
it always conceived of its satellite program as part of its 
missile effort and used military missiles to launch the Sput- 
niks, was consistently unwilling to make available full data 
on launchings or on space findings. The United States had a 
much better record here, even after it switched from a 
specially designed “peaceful” scientific rocket to modified 
military missiles in an effort to catch up with the Soviet 
lead. Then, at the end of the IGY a Committee on Outer 
Space Research (COSPAR), similar to SCAR, was established 
to continue coordinating space research. In the spring of 
1959, however, the Soviet Union revealed the importance to 
it of space activities by including its usual demand for: 
political parity for Communist nations in what was supposed 
to be a voluntary cooperative enterprise. It is true that 
although there are a dozen clearly interested parties in the 
Antarctic, there are so far but two space powers, so that such 
a demand reflected the current political facts. Still, it was 
the first such political demand in any of the IGY or post- 
IGY programs. COSPAR’s set-up was reorganized in part, 
and purportedly non-political scientific cooperation in space 
continues under this cloud. 
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In the United Nations itself, it was the Soviet Union 
which in March 1958 first proposed a United Nations space 
agency and called for a resolution specifying that outer 
space should be reserved for peaceful uses only. It refused, 
however, to participate in the eighteen-nation ad hoc 
Committee on Peaceful Uses of Outer Space that was sub- 
sequently established, on the ground that its interests were 
given inadequate representation. In 1959 the General As- 
sembly created a new group, organized more consistently 
with Soviet demands, to study the problem and to plan a 
general scientific conference for 1961 or 1962. This group 
was unable to meet at all between General Assembly sessions 
as the major powers jockeyed for position. Agreement could 
not be reached, ostensibly on the mechanics for planning 
the conference, and neither the Soviet Union nor the United 
States was willing to let the new Outer Space Committee 
meet while this was unresolved. 

With this record, and with the knowledge that long-range 
missiles travel, at least for a brief period, through what is 
usually considered outer space and that the major powers 
consider the space arena of great strategic importance, it 
is unlikely that any useful and secure agreement on peaceful 
uses will be feasible before general disarmament itself be- 
comes feasible. For example, an adequate inspection system 
for the demilitarization of space-rocket capacity would re- 
quire non-national supervision within national territory, 
preferably including all places where rockets and jets are 
used, made, or stored. This is considerably more of a com- 
promise of national sovereignty than is required for the 
frozen, relatively insensitive Antarctic. 


A more limited but still useful and safe partial program 
for the international development of space may be design- 
able, but even this, to be safe for all, would probably require 
the establishment of a strong international space organiza- 
tion.*® The question remains: Would the specific features of 


49 This clearly cannot be discussed at length here, but is the subject of 
a work in progress by the author. 
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the Antarctic settlement be applicable even to a partial 
program for outer space? Would, for example, those who 
could assert actual control in space or on a celestial body be 
willing to keep freely open to each other all activities and 
stations in space, even if ground inspection of rocket capa- 
city were omitted? As we have pointed out, space stations 
do command the earth strategically and most space activities 
are partially or potentially strategic. A partial inspection 
system therefore becomes far more difficult to design with 
security and much less sensible for a national state to risk. 
The stations themselves may be hidden and impossible to 
find in the infinite reaches, and in any event the technology 
for overtaking and searching space vehicles may not be avail- 
able for some time. Furthermore, an enforcement system 
based principally on unilateral or national action for self- 
defense may be adequate for the non-sensitive Antarctic, 
where violations are not really anticipated, but it would be 
more dangerous—being more likely to lead to a general war 
on earth—in the highly sensitive, potentially very important 
space theatre. Thus the Antarctic inspection system is not 
likely to prove acceptable to the space powers and the Ant- 
arctic enforcement system is not likely to prove suitable. 
Of course, any agreement that proves workable as a con- 
fidence-builder for East-West relations and as an inducement 
to all other potentially interested parties to cooperate simi- 
larly may serve as a general precedent for future peaceful 
settlements. This is one of the hopes in all limited settle- 
ments. And if some particular area such as the moon proves 
quite useless militarily and economically and its only con- 
ceivable use to man is as a scientific station, and particularly 
if human endurance is so strained by the physical environ- 
ment that cooperation becomes more useful than competi- 
tion—then the 1959 Treaty might be copied almost verbatim. 


The Balance Sheet 


The Antarctic Treaty of 1959 is a demonstration of the 
ability of nations to come to useful functional agreements 
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in areas where there is as yet no noisome clash of great-power 
interests and no certain gains to be achieved through a more 
exclusive, national approach, and where the elements have 
historically dictated human cooperation. It is also, less for- 
tunately, an indication of the manner in which the vested- 
interest positions of even small nations can prevent more 
straightforward and comprehensive approaches to the long- 
run solution of international political problems. Precedents 
are important in the evolution of civilization, and it is 
essential that statesmen strive for agreements that will in 
fact prove worthwhile precedents. In this connection, the 
remarks of the Australian delegate in the First Committee 
of the United Nations General Assembly in 1958 may prove 
prophetic: 

Experience in Antarctica may perhaps suggest how difficult it may 
become to consider the problems of outer space impartially and 
on a universal plane if decision is left until States have estab- 
lished themselves permanently in the field.*° 


On the positive side, so long as no important strategic 


or economic uses for the Antarctic are found, the 1959 
Treaty may well serve to neutralize this important scientific 
preserve and probably remove it as an area of political 
contention in our overwrought world. In this sense, as a 
demonstration of the ability of the United States and the 
Soviet Union to get along at all within the framework of 
an international agreement, the Treaty may prove a useful 
precedent. Furthermore, the recognition by the participating 
parties that Antarctica is of international concern may be 
in itself an important step toward an eventual more general 
solution for the area. As an international solution the 
Treaty already automatically limits the individual nation’s 
freedom of action, at least to the extent the nation is honor- 
able or affected by wor!d opinion. 

Nevertheless, it is clear that any agreement for interna- 
tional controls must be sophisticated to be safe: it must be 


50 Statement by Dr. E. Ronald Walker, 17 Nov. 1959, distributed by the 
Australian Mission to the United Nations (mimeographed). 


$12 





carefully designed to obtain proof of conformity to reason- 
ably clear-cut standards. It also, in the absence of an inter- 
national community capable of protecting the interests of 
an offended party, must reserve to the national state the 
ultimate right of unilateral self-defense, paradoxical as this 
may be. The Treaty seems to provide the requisite assur- 
ances at least in the context of the Antarctic of today. 

In its “military” aspects, then, the Treaty represents a 
relatively costless, low-risk experiment in agreement. While 
it may involve some potential sacrifice of freedom of stra- 
tegic movement, it removes the continent as an immediate 
and direct focus of big-power military contention. It is still 
necessary, however, to consider just how much the Treaty 
accomplishes for the signatories and for world peace. If the 
present limited agreement is not supplemented by other 
arrangements directing economic development into interna- 
tional channels, any development of knowledge about the 
area and techniques useful there would work two ways. It 
would make the Antarctic easier to exploit and more desir- 
able; this would provide a greater reward for deception and 
make the continent a greater potential cause of conflict. It 
would also make it more readily accessible and inspectable. 
This is a reflection of the fact that the demilitarization pro- 
visions are the strongest part of the Treaty. 

Antarctica, though kept barren and never the scene of 
extensive fortifications or military operations, was not with- 
out its strategic nuisance value in the past. It would not be 
neutralized at all if it were divided into national segments. 
This is true for two reasons. First, if real and not mere legal 
sovereignty existed, neutralization would be an unacceptable 
derogation from that sovereignty, which implies the right 
of self-defense. Second, if the sovereignty were nominal only, 
it could not stop an aggressive-minded state, as past expe-| 
rience shows. The Treaty, which grants no nation sovereignty 
and provides for free inspection, offers a better hope than 
previous experiments, though an international administra- 
tion of the area could presumably have provided a more 
secure neutralization. Even a more comprehensive program 
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of functionai cooperation would have strengthened the neu- 
tralization by reducing the prospects of national contests 
for exclusive control. 

Essentially, the Treaty regularizes certain conditions that 
existed before its signature and seeks to perpetuate them. 
It demilitarizes a continent that had never been “militar- 
ized” in fact, a continent where nations with conflicting 
claims—Britain, Argentina, and Chile—have been mutually 
pledged not to send warships below 60 degrees since 1948. 
It provides for unlimited inspection, an impressive achieve- 
ment but one foreshadowed by the IGY program of observ- 
ers who accompanied re-supply missions and by the existing 
interchange of personnel who, though not official observers, 
are clearly in a position to report on what is happening. It 
provides for free access for scientists on peaceful missions 
and for exclusively national jurisdiction over observers and 
scientists, but there are now no enforceable national boun- 
daries or barriers to limit scientists or observers. 

The Treaty obviously leaves much undone, even consider- 


ing the modest present needs of the Antarctic, for it is absurd 
and inconvenient to have no law, no currency, no police, 
and no administrative services in an area where there are 
to be people and they are to mix and cooperate.*! But even 
more important, as we have stressed throughout, the official 
postponement of the sovereignty and legal administration 


51C. Wilfred Jenks states that minimum needs to be met by a regime for 
Antarctica are: “(a) the prevention of activities in Antarctica prejudicial 
to the peace and the political and military security of the southern hemis- 
phere; (b) the maintenance of such measure of law and order as the peaceful 
development of Antarctica may require; (c) the provision and maintenance 
of air navigation facilities; (d) . . . of meteorological services; (e) . . . of 
such telecommunication services as may be required for the peaceful devel- 
opment of Antarctica; (f) whaling and the utilization of the other resources 
of the Antarctic ocean; (g) the exploitation of any mineral resources discov- 
ered in the Antarctic which may be capable of utilisation; (h) any contin- 
ental shelf problems which may develop in Antarctica; and (i) general 
responsibility for the co-ordination of future scientific research in Antarctica.” 
The Common Law of Mankind (London, Stevens for the London Institute 
of World Affairs; New York, Praeger, 1958), p. 371. 

Of these, the Treaty covers only the first and provides a framework within 
which the ostensibly non-governmental SCAR can meet some of the require- 
ments of the last. Whaling alone of the other activities is now subjected 
to at least some regulation through the International Whaling Commission. 
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issues may not accomplish what was no doubt hoped—their 
gradual fading away. It is at least a good possibility that 
the area will prove somehow valuable during the life of the 
Treaty, perhaps as a result of the scientific activities the 
agreement is designed to facilitate, and that as a result a 
more permanent peaceful solution will become even more 
difficult of achievement. Further, new claimants not bound 
by the Treaty may have had the time to arrive and, at least 
if the newcomers were major powers, the Treaty members 
would surely find it difficult to dismiss such claims peremp- 
torily. Indeed this always difficult problem of excluded 
states is particularly troublesome now, on the eve of the 
emergence of several new world powers which are likely to 
consider previous political compromises “obsolete.” It would 
seem that a permanent internationalization and a direct 
international administration clearly designed to act for the 
benefit of all nations would have had the best chances of 
peacefully surviving a changed political balance within the 
international community. 

For the student of international organization, the Ant- 
arctic Treaty of 1959 is an interesting new hybrid animal. 
It is an attempt at still another alternative device to direct 
international administration, another attempt at assuring the 
neutralization of and free access to an undeveloped, poten- 
tially valuable area without setting any dangerous precedents 
for world government. Past devices for doing this (1) by 
unilateral colonial overlordship with vague self-policed in- 
ternational commitments, as in nineteenth-century Africa, 
and (2) by international mandates under a single powerful 
overlord are not a guarantee of free access or of protection 
of the area and the interests of the world as well. In this 
latest alternative an administrative vacuum is attempted. 
No one will grant or deny or organize or administer and 
all will have considerable autonomy. The technique is there- 
fore not “colonial” at all in the traditional sense. The area 
is demilitarized and national claims are to be ignored by 
scientists and observers, who will perform as if the area were 
permanently non-national. 
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Is such an alternative to single-power or international 
administration feasible in peopled areas or in highly valu- 
able unpopulated areas such as space? The answer is almost 
certainly no to the former, and probably no to the latter. 
Indeed, as we have stressed repeatedly, even in the Antarctic 
and even with the Treaty in force, a great find would be 
bound to lead to trouble unless the Treaty were adequately 
supplemented with other, stronger cooperative agreements. 

In sum, whatever the claimed political “realities,” this 
Treaty represents a lost opportunity for settling the Ant- 
arctic question definitively and perhaps for regularizing con- 
ditions in the area for any considerable time to come. It is a 
lost opportunity for a creative experiment which might have 
been a useful precedent for the peaceful administration of 
more difficult areas where the need for a peaceful solution 
is even more pressing. 

Of course, “internationalization” is no magic panacea that 
automatically solves all political problems. Indeed, the diffi- 
culties of designing a generally acceptable organization, 
particularly the crucial voting problem, would be formid- 
able. In the Antarctic, however, where, if anywhere, the 
major powers could agree, an “internationalized” solution 
would have been politically superior to a status quo solu- 
tion. It would have in the long run afforded greater pro- 
tection for the legitimate security interests of the present 
claimants. It would permanently have eliminated such 
problems as “ownership” of the Pole and of transit across 
“national” boundaries. It could have organized and facili- 
tated the rational progression of scientific activities and 
made their results available to the world as well as provided 
meteorological, navigational, and air transit facilities on 
a shared basis. It could have provided for free access for 
exploration, exploitation, and development activities with- 
out becoming involved in national competitions. 

It would have provided the flexibility necessary to accom- 
modate the legitimate demands of rising world powers to a 
voice in the handling of matters of importance to all. It 
could have coped with the administrative problems that 
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might arise in the Antarctic as the area opened up—the 
choice of currency, of a legal system, a language or languages, 
a police force, the control and licensing of developmental 
and other economic activities, and the like. 

Present indications are clear that there will be no broad 
degree of political internationalization for the Antarctic in 
the near future. Even so, there is certainly room and need 
for joint administration, joint operations, and joint exploita- 
tion of the continent, informaily or preferably through an 
international body or bodies. At the least, intergovernmental 
ventures for scientific, meteorological, navigational, and 
development purposes could be established to put the area 
firmly and clearly on a cooperative path and to open the 
Antarctic for the world’s benefit within the neutralization 
provided by the 1959 Treaty. In this way a modest experi- 
ence in multinational approaches to the new frontiers of 
mankind may be gained at a minimum cost in an area already 
acknowledged to be of concern to all men. As one of the 
delegates remarked at the end of the 1959 Treaty Confer- 
ence, “If the olive branch of peace has to be carried into the 
world from the barren wastes of Antarctica, then, para- 
doxical as it may seem, it is as good a starting place as any.’’” 


52 The Conference on Antarctica, op. cit., p. 51 South African delegate. 
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THE ANTARCTIC TREATY 
Signed | December 1959 


The Governments of Argentina, Australia, Belgium, Chile, the French 
Republic, Japan, New Zealand, Norway, the Union of South Africa, the 
Union of Soviet Socialist Republics, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America, 

Recognizing that it is in the interest of all mankind that Antarctica shall 
continue forever to be used exclusively for peaceful purposes and shall not 
become the scene or object of international discord; 

Acknowledging the substantial contributions to scientific knowledge re- 
sulting from international cooperation in scientific investigation in Antarctica; 

Convinced that the establishment of a firm foundation for the continua- 
tion and development of such cooperation on the basis of freedom of 
scientific investigation in Antarctica as applied during the International 
Geophysical Year accords with the interests of science and the progress of 
all mankind; 

Convinced also that a treaty ensuring the use of Antarctica for peaceful 
purposes only and the continuance of international harmony‘in Antarctica 
will further the purposes and principles embodied in the Charter of the 
United Nations; 

Have agreed as follows: 


ARTICLE I 
1. Antarctica shall be used for peaceful purposes only. There shall be 
prohibited, inter alia, any measures of a military nature, such as the estab- 
lishment of military bases and fortifications, the carrying out of military 
maneuvers, as well as the testing of any type of weapons. 
2. The present Treaty shall not prevent the use of military personnel or 
equipment for scientific research or for any other peaceful purpose. 


ARTICLE II 
Freedom of scientific investigation in Antarctica and cooperation toward 
that end, as applied during the International Geophysical Year, shall con- 
tinue, subject to the provisions of the present Treaty. 


ArTIcLe III 
1. In order to promote international cooperation in scientific investiga- 
tion in Antarctica, as provided for in Article II of the present Treaty, the 
Contracting Parties agree that, to the greatest extent feasible and practicable: 
(a) information regarding plans for scientific programs in Antarctica 
shall be exchanged to permit maximum economy and efficiency of 
operations; 
(b) scientific personnel shall be exchanged in Antarctica between ex- 
peditions and stations; 
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(c) scientific observations and results from Antarctica shall be exchanged 
and made freely available. 

2. In implementing this Article, every encouragement shall be given to 
the establishment of cooperative working relations with those Specialized 
Agencics of the United Nations and other international organizations having 
a scientific or technical interest in Antarctica. 


ARTICLE IV 

1. Nothing contained in the present Treaty shall be interpreted as: 

(a) a renunciation by any Contracting Party of previously asserted 
rights of or claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any 
basis of claim to territorial sovereignty in Antarctica which it may have 
whether as a result of its activities or those of its nationals in Antarctica, 
or otherwise; 

(c) prejudicing the position of any Contracting Party as regards its 
recognition or non-recognition of any other State’s right of or claim or 
basis of claim to territorial sovereignty in Antarctica. 

2. No acts or activities taking place while the present Treaty is in force 
shall constitute a basis for asserting, supporting or denying a claim to 
territorial sovereignty in Antarctica or create any rights of sovereignty in 
Antarctica. No new claim, or enlargement of an existing claim, to terri- 
torial sovereignty in Antarctica shall be asserted while the present Treaty 
is in force. 

ARTICLE V 


1. Any nuclear explosions in Antarctica and the disposal there of radio- 
active waste material shall be prohibited. 


2. In the event of the conclusion of international agreements concerning 
the use of nuclear energy, including nuclear explosions and the disposal 
of radioactive waste material, to which all of the Contracting Parties whose 
representatives are entitled to participate in the meetings provided for under 
Article IX are parties, the rules established under such agreements shall 
apply in Antarctica. 


ARTICLE VI 


The provisions of the present Treaty shall apply to the area south of 
60° South Latitude, including all ice shelves, but nothing in the present 
Treaty shall prejudice or in any way affect the rights, or the exercise of 
the righ:s, of any State under international law with regard to the high 
seas within that area. 


ARTICLE VII 


1. In order to promote the objectives and ensure the observance of the 
provisions of the present Treaty, each Contracting Party whose representa- 
tives are entitled to participate in the meetings referred to in Article IX 
of the Treaty shall have the right to designate observers to carry out any 
inspection provided for by the present Article. Observers shall be nationals 
of the Contracting Parties which designate them. The names of observers 
shall be communicated to every other Contracting Party having the right 
to designate observers, and like notice shall be given of the termination of 
their appointment. 

2. Each observer designated in accordance with the provisions of paragraph 
1 of this Article shall have complete freedom of access at any time to any 
or all areas of Antarctica. 


319 





§. All areas of Antarctica, including all stations, installations and equip- 
ment within those areas, and all ships and aircraft at points of discharging 
or embarking cargoes or personnel in Antarctica, shall be open at all times 
to inspection by any observers designated in accordance with paragraph | 
of this Article. 

4. Aerial observation may be carried out at any time over any or all areas 
of Antarctica by any of the Contracting Parties having the right to designate 
observers. 

5. Each Contracting Party shall, at the time when the present Treaty 
enters into force for it, inform the other Contracting Parties, and thereafter 
shall give them notice in advance, of 

(a) all expeditions to and within Antarctica, on the part of its ships 
or nationals, and all expeditions to Antarctica organized in or proceeding 
from its territory; 

(b) all stations in Antarctica occupied by its nationals; and 


(c) any military personnel or equipment intended to be introduced by 
it into Antarctica subject to the conditions prescribed in paragraph 2 of 


Article I of the present Treaty. 


ArTIcLE VIII 


1. In order to facilitate the exercise of their functions under the present 
Treaty, and without prejudice to the respective positions of the Contracting 
Parties relating to jurisdiction over all other persons in Antarctica, observers 
designated under paragraph 1 of Article VII and scientific personnel ex- 
changed under subparagraph | (b) of Article III of the Treaty, and members 
of the staffs accompanying any such persons, shall be subject only to the 
jurisdiction of the Contracting Party of which they are nationals in respect 
of all acts or omissions occurring while they are in Antarctica for the purpose 
of exercising their functions. 


2. Without prejudice to the provisions of paragraph | of this Article, and 
pending the adoption of measures in pursuance of subparagraph 1 (e) of 
Article IX, the Contracting Parties concerned in any case of dispute with 
regard to the exercise of jurisdiction in Antarctica shall immediately consult 
together with a view to reaching a mutually acceptable solution. 


ARTICLE IX 


1. Representatives of the Contracting Parties named in the preamble to 
the present Treaty shall meet at the City of Canberra within two months 
after the date of entry into force of the Treaty, and thereafter at suitable 
intervals and places, for the purpose of exchanging information, consulting 
together on matters of common interest pertaining to Antarctica, and for- 
mulating and considering, and recommending to their Governments, meas- 
ures in furtherance of the principles and objectives of the Treaty, including 
measures regarding: 

(a) use of Antarctica for peaceful purposes only; 

(b) facilitation of scientific research in Antarctica; 

(c) facilitation of international scientific cooperation in Antarctica; 

(d) facilitation of the exercise of the rights of inspection provided for 
in Article VII of the Treaty; 

(e) questions relating to the exercise of jurisdiction in Antarctica; 

(f) preservation and conservation of living resources in Antarctica. 


2. Each Contracting Party which has become a party to the present Treaty 
by accession under Article XIII shall be entitled to appoint representatives 
to participate in the meetings referred to in paragraph 1 of the present 
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Article, during such time as that Contracting Party demonstrates its interest 
in Antarctica by conducting substantial scientific research activity there, 
such as the establishment of a scientific station or the despatch of a scien- 
tific expedition. 

3. Reports from the observers referred to in Article VII of the present 
Treaty shall be transmitted to the representatives of the Contracting Parties 
participating in the meetings referred to in paragraph 1 of the present 
Article. 

4. The measures referred to in paragraph 1 of this Article shall become 
effective when approved by all the Contracting Parties whose representatives 
were entitled to participate in the meetings held to consider those measures. 

5. Any or all of the rights established in the present Treaty may be exer- 
cised as from the date of entry into force of the Treaty whether or not any 
measures facilitating the exercise of such rights have been proposed, con- 
sidered or approved as provided in the Article. 


ARTICLE X 
Each of the Contracting Parties undertakes to exert appropriate efforts, 
consistent with the Charter of the United Nations, to the end that no one 
engages in any activity in Antarctica contrary to the principles or purposes 
of the present Treaty. 


ARTICLE XI 


1. If any dispute arises between two or more of the Contracting Parties 
concerning the interpretation or application of the present Treaty, those 
Contracting Parties shall consult among themselves with a view to having 
the dispute resolved by negotiation, inquiry, mediation, conciliation, arbi- 


tration, judicial settlement or other peaceful means of their own choice. 


2. Any dispute of this character not so resolved shall, with the consent, 
in each case, of all parties to the dispute, be referred to the International 
Court of Justice for settlement; but failure to reach agreement on reference 
to the International Court shall not absolve parties to the dispute from the 
responsibility of continuing to seek to resolve it by any of the various 
peaceful means referred to in paragraph | of this Article. 


ARTICLE XII 


1. (a) The present Treaty may be modified or amended at any time by 
unanimous agreement of the Contracting Parties whose representatives are 
entitled to participate in the meetings provided for under Article IX. Any 
such modification or amendment shall enter into force when the depositary 
Government has received notice from all such Contracting Parties that they 
have ratified it. 

(b) Such modification or amendment shall thereafter enter into force 
as to any other Contracting Party when notice of ratification by it has been 
received by the depositary Government. Any such Contracting Party from 
which no notice of ratification is received within a period of two years from 
the date of entry into force of the modification or amendment in accordance 
with the provisions of subparagraph 1 (a) of this Article shall be deemed 
to have withdrawn from the present Treaty on the date of the expiration 
of such period. 

2. (a) If after the expiration of thirty years from the date of entry into 
force of the present Treaty, any of the Contracting Parties whose representa- 
tives are entitled to participate in the meetings provided for under Article 
IX so requests by a communication addressed to the depositary Government, 
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a Conference of all the Contracting Parties shall be held as soon as prac- 
ticable to review the operation of the Treaty. 

(b) Any modification or amendment to the present Treaty which is 
approved at such a Conference by a majority of the Contracting Parties 
there represented, including a majority of those whose representatives are 
entitled to participate in the meetings provided for under Article IX, shall 
be communicated by the depositary Government to all the Contracting Par- 
ties immediately after the termination of the Conference and shall enter into 
force in accordance with the provisions of paragraph 1 of the present Article. 

(c) If any such modification or amendment has not entered into force 
in accordance with the provisions of subparagraph 1(a) of this Article 
within a period of two years after the date of its communication to all the 
Contracting Parties, any Contracting Party may at any time after the expira- 
tion of that period give notice to the depositary Government of its with- 
drawal from the present Treaty; and such withdrawal shall take effect two 
years after the receipt of the notice by the depositary Government. 


ARTICLE XIII 

1. The present Treaty shall be subject to ratification by the signatory 
States. It shall be open for accession by any State which is a Member of the 
United Nations, or by any other State which may be invited to accede to 
the Treaty with the consent of all the Contracting Parties whose representa- 
tives are entitled to participate in the meetings provided for under Article 
IX of the Treaty. 

2. Ratification of or accession to the present Treaty shall be effected by 
each State in accordance with its constitutional processes. 

§. Instruments of ratification and instruments of accession shall be de- 
posited with the Government of the United States of America, hereby 
designated as the depositary Government. 

4. The depositary Government shall inform all signatory and acceding 
States of the date of each deposit of an instrument of ratification or acces- 
sion, and the date of entry into force of the Treaty and of any modification 
or amendment thereto. 

5. Upon the deposit of instruments of ratification by all the signatory 
States, the present Treaty shall enter into force for those States and for 
States which have deposited instruments of accession. Thereafter the Treaty 
shall enter into force for any acceding State upon the deposit of its instru- 
ment of accession. 

6. The present Treaty shall be registered by the depositary Government 
pursuant to Article 102 of the Charter of the United Nations. 


ARTICLE XIV 


The present Treaty, done in the English, French, Russian and Spanish 
languages, each version being equally authentic, shall be deposited in the 
archives of the Government of the United States of America, which shall 
transmit duly certified copies thereof to the Governments of the signatory 
and acceding States. . . 


IN WITNESS WHEREOF, the undersigned Plenipontentiaries, duly authorized, 
have signed the present Treaty. 

Done at Washington this first first day of December, one thousand nine 
hundred and fifty nine... . 
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